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ACCIDENTAL INJURY 


By Fred. S. Knight 

Under what circumstances may there be a recovery under the 
double indemnity provision of a life insurance policy where the insured 
is shot and killed in the course of an altercation? This was the ques- 
tion involved in Norris et al. v. New York Life Ins. Co., 40 Federal 
(2d) 62; 77 Insurance Law Journal 547. 

James J. Norris was the holder of policies issued by the defendant 
in the sum of $25,000, with clauses providing for a payment equal to a 
double amount, of the face of the policy for death in case of accident. 
The insured was the owner of a farm and conducted a store thereon. 
J. Walter Norris, a brother of the insured, was the owner of an adjoin- 
ing farm which was separated from that of the insured by a public road. 
In October, 1929, the insured’s son and one Goldsborough, an employee 
of the insured and a third man left the insured’s store in a truck. As 
the truck approached Walter Norris’ place, he came out and hailed it 
and when it stopped, accused Goldsborough of telling a lie on him, which 
Goldsborough denied. An altercation followed and as Goldsborough 
started to get out of the truck, Walter Norris who according to the 
evidence was under the influence of intoxicants, pointed a gun at him. 
Meanwhile the insured had followed the truck. Upon seeing his brother 
point the pistol, he went up to him and told him to put the gun down 
and that he was not going to shoot anybody. With the pistol in his hand 
and down by his side, Walter Norris started to walk backwards toward 
his house and the insured followed him. After they had entered the 
house, in some way the pistol was fired and the insured was instantly 
killed. The policies provided for payment of double indemnity “upon 
receipt of due proof that the death of the Insured resulted inde- 
pendently of all other causes from bodily injury effected solely through 
external, violent and accidental cause, and that such death occurred 
within ninety days after sustaining such injury, subject to all the 
terms and conditions contained in Section 2 hereof.” The trial court 
directed a verdict for the defendant and entered judgment upon the 
verdict. 

Upon appeal, the Circuit Court of Appeals, Fourth Circuit, held 
that a cause is not accidental if the insured, in doing what he did, 




















should have forseen the danger of being injured, but that which cannot 
reasonably be expected to follow as the result of an act, is accidental. 
The court further held that the insured may not voluntarily assume the 
risk of that which is apparent or should be apparent to him, acting as a 
reasonable man, would result in injury or death. Applying the rule, the 
court held that under the evidence the insured interfered in an alterca- 
tion, evidently for the purpose of dissuading his brother from shooting 
another, and that he could not believe, nor would any reasonable man 
have believed, that his brother would shoot him. 


AGE LIMIT 


Due to the technical rules of evidence, difficulty is often encoun- 
tered in proving the age of the insured where the question arises as to 
whether there has been misrepresentation of age in the application for 
a policy. In Benham vy. Kentucky Central Life & Accident Ins. Co., 
38 South Western (2d) 954; 77 Insurance Law Journal 710, it was 
recently held that declarations as to pedigree form one of the excep- 
tions to the hearsay rule, and pedigree embraces not only descent and 
relationship, but also the facts of birth, marriage, and death, and the 
time when they occur. 

Under date of July 17, 1922, the defendant, Kentucky Central Life 
& Accident Insurance Cosapany issued to James M. Benham a life and 
accident policy under which it agreed to pay the beneficiary the sum of 
$2,000 in case-of the death of the insured resulting directly and inde- 
pendently of all other causes through external, violent, and accidenta! 
means. The policy contained a provision that the company would not 
accept risks on the policy under the minimum age of eighteen years 
nor over the maximum age of fifty-four years, and that the policy was 
null and void if the insured was under the minimum or over the maxi- 
mum ages. On January 5, 1930, the insured was accidentaaly struck 
and instantly killed by a passenger train. ‘Suit on the policy was 
defended on the ground that the insured was sixty-three years of age 
when the policy was issued, and that he had represented to the agent 
of the company that the age at his next birthday would be fifty-four and 
the policy was issued on the faith of such representation and would not 
have been issued if the defendant had known that the insured was 
sixty-three years of age at his next birthday. On the trial William 
Benham, a brother of the insured, was permitted, over the objection 
of: the plaintiff, to testify that he was sixty-four years of age and that 
he had always understood that his brother was seven years older than 
he and that he got the information from his mother when a child. 

Upon appeal from the judgment for the defendant, the Court of 
Appeals of Kentucky held that there could be no doubt that an insurer 
might confine the risks which it would accept to certain ages and no 
question of estoppel or waiver having been presented, the right of the 
beneficiary to recover depended on whether the insured was over fifty- 
four years of age at his next birthday when he made application for the 
policy. The court also held that declarations as to pedigree formed 
one of the exceptions to the hearsay rule, the reason therefor being 
that without such evidence, it would often be impossible to prove one’s 
age or the date of his birth. 
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NORRIS et al. v. NEW YORK LIFE INS. CO. No. 3088. 
Circuit Court of Appeals, Fourth Circuit. April 13, 1931. 
40 Federal Reporter (2d) 62. 
1. INSURANCE. 

Death is not “accidental” within meaning of double indemnity clause of life 
policy if insured, in doing what he did, should have foreseen danger of injury. 
_ (For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. ; ; 

That which cannot reasonably be expected to follow as result of act is 
“accidental” within double indemnity clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

4. INSURANCE. 

Whether death of insured was accidental within meaning of double indem- 
nity clause of life policy held for jury. 

Evidence established that insured interfered in an altercation be- 
tween his brother and another at time when his brother was threaten- 
ing such other person with a pistol, and that brother thereafter put 
the pistol down and started to walk backwards toward his house where 
insured followed him, and that, after getting inside the house, in some 
way the pistol was fired, and insured instantly killed. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from the District Court of the United States for the District of 
Maryland, at Baltimore; William C. Coleman, Judge. 

Action by Mary M. Norris and another, administrators of the estate of 
James J. Norris, against the New York Life Insurance Company. Judgment 
for defendant, and plaintiffs appeal. 

Reversed, with directions. 

Lewis W. Lake, of Baltimore, Md., for appellants. 

John T. Tucker, of Baltimore, Md., (Keech, Deming & Carman, of Bal- 
timore, Md., on the brief), for appellee. 

Before Parker and Northcott, Circuit Judges, and Webb, District Judge. 

Nortucort, Circuit Judge. 

This is an action at law, brought by appellants, who will be here referred 
to as plaintiffs, against appellee, referred to herein as defendant, brought in 
the court of common pleas of Baltimore city, Md., and removed to the District 
Court of the United States for the District of Maryland. The action was 
brought upon insurance policies issued by defendant on the life of James J. 
Norris, in the sum of $25,000, with clauses providing for a payment equal to 
a double amount of the face of the policy for death in case of accident: 
On trial at the conclusion of the evidence for the plaintiff, on motion of at- 
torney for the defendant, the trial judge directed a verdict for the defendant, 
upon which verdict judgment was entered, and from which action of the court 
this appeal was prosecuted. No evidence was offered on behalf of the defend- 
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The insured owned a farm on the Patuxent river, and conducted a store 
thereon, and an adjoining farm was owned by the brother of the deceased, one 
|. Walter Norris, a public road dividing the two farms. In October, 1929, in- 
sured’s son and a man, who was working for the insured, together with a 
colored man, left the insured’s store in a truck. As the truck approached 
E Walter Norris’ place, he (Walter Norris) came out of the house and _ hailed 

the truck. After the truck stopped, Walter Norris accused the employee of 
he insured, a man named Goldsborough, of telling a lie on him, which Golds- 
borough denied. During the altercation which followed, Goldsborough started 
to get out of the truck, when Walter Norris pointed a pistol at him. The 
evidence showed that Walter Norris was under the influence of intoxicants. 
When Walter Norris pointed the pistol at Goldsborough, the insured, having 
iollowed the truck up the road, approached his brother Walter, and told him 
to put the gun down, that he was not going to shoot anybody. Walter Nor- 
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ris, with the pistol in his hand and down by his side, started to walk back- 
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wards toward his house, where insured followed him. After they got inside 
the house, in some way the pistol was fired and the insured was instantly killed. 

The double indemnity clause of the policies reads as follows: “Upon re- 
ceipt of due proof that the death of the Insured resulted directly and inde- 
pendently of all other causes from bodily injury effected solely through ex- 
ternal, violent and accidental cause, and that such death occurred within ninety 
days after sustaining such injury, subject to all the terms and conditions con- 
tained in Section 2 hereof.” 

[1, 2] The sole question to be considered here is whether the death of 
insured resulted directly and independently of all other causes from bodily in- 
jury effected through an accidental cause. There have been a number of de- 
cisions, on this question by the various courts, both state and federal. A study 
of these decisions leads us to the conclusion that the rule governing this class 
of cases is correctly stated to be that the cause is not accidental, if the insured, 
in doing what he did, should have foreseen the danger of being injured. That 
which cannot reasonably be expected to follow as the result of an act is acci- 
dental. In other words, an insured may not voluntarily assume the risk of that 
which it is apparent or should be apparent to him, acting as a reasonable man, 
would result in injury or death. Unless a reasonable man could reach a dif- 
ferent conclusion as to a probable result of his conduct, there is no question 
for the jury. In a number of decisions this point has been thoroughly dis- 
cussed: Mutual Life Insurance Company of New York v. Distretti, 159 Tenn. 
138, 17 S. W.(2d) 11; Cory v. Woodmen Accident Company, 253 Ill. App. 20; 
Id., 333 Ill. 175, 164 N. E. 159; Travelers’ Ins. Co. v. Seaver, 19 Wall. 531, 22 
I,. Fed, 155s: Carroll ‘Case: (C..'C. A). 43°F. 271, 5 LL. RA. GN. SS.) 657-6 Ann. 
Cas. 955; Casualty Co. v. Harroll, 98 Tenn. 591, 40 S. W. 1080, 60 Am. St. Rep. 
873; Travelers’ Ins. Cg. v. Randolp (C. C. A.) 78 F. 754; Lovelace v. Travelers’ 
Protective Ass’n of America, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. 
St. Rep. 638; U. S. Mutual Accident Ass’n v. Barry, 131 U. S. 100-121, 9 S. 
Ct. 755, 33 L. Ed) 6O.. See, also, 1 C.. J. 5108389 -" 1 C.J. 446, § 115. 

This court has had occasion to construe similar clauses in insurance poli- 
cies. Continental Casualty Co. v. Willis, 28 F.(2d) 707, 61 A. L. R. 1069, and 
Mutual Life Ins. Co. of New York v. Dodge, 11 F(2d) 486, 488, 59 A. L. R. 1290. 
In the Dodge Case Judge Parker of this court, in a well reasoned opinion, has 
gone into fully the meaning of the word “accidental,” and says: 

“*Accidental’ is defined in Webster’s Dictionary as ‘happening by chance, 
or unexpectedly; taking place not according to the usual course of things; 
casual; fortuitous; as an accidental visit. And in defining the term ‘accidental 
means’ Corpus Juris says: ‘Where the effect is not the natural and probable 
consequence of the means which produce it—an effect which does not ordinarily 
follow and cannot be reasonably anticipated from the use of the means, or 
an effect which the actor did not intend to produce and which he cannot be 
See with a design of producing—it is produced by accidental means.’ 1 C. 

° fod. 

“Cooley’s Briefs on Insurance, at page 3156, gives practically the same de- 
finition. Judge Sanborn, speaking for the Circuit Court of Appeals of the 
Eighth Circuit, says: ‘An effect which is the natural and probable consequence 
of an act or course of action is not an accident, nor is it produced by acci- 
dental means. It is either the result of actual design, or it falls under the max- 
im that every man must be held to intend the natural and probable consequence 
of his deeds. On the other hand, an effect which is not the natural or probable 
consequence of the means which produced it, an effect which does not ordinarily 
follow and cannot be reasonably anticipated from the use of those means, an 
effect which the actor did not intend to produce and which he cannot be charged 
with the design of producing, * * * is produced by accidental means. It is 
produced by means which were neither designed nor calculated to cause it. 
Such an effect is not the result of design, cannot be reasonably anticipated, 1s 
unexepcted, and is produced by an unusual combination of fortuitous circum- 
stances; in other words, it is produced by accidental means.’ Western Com. 
Travelers’ Ass’n vy. Smith, 29 C. C. A. 223, 85 F. 401, 40 L. R. A. 653, approved 
in #Etna Ins. Co. v. Brand (C. C. A. 2d) 265 F. 6 [13 A. L. R. 657]. 

“Mr. Justice Blatchford, speaking for the Supreme Court of the United 
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States, says: ‘If a result is such as follows from ordinary means, voluntarily 
employed, in a not unusual or unexpected way, it cannot be called a result 
effected by accidental means; but if, in the act which precedes the injury, some- 
thing unforeseen, unexpected, unusual occurs, which produces the injury, then 
the injury has resulted through accidental means.’ Mutual Accident Ass’n v. 
3arry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60.” 

[3, 4] Applying the rule as above stated, and as laid down by Judge Parker, 
to the evidence in the instant case, and viewing the evidence in the light most 
favorable to the plaintiff, as must be done on motion to direct a verdict, we 
are forced to the conclusion that there was sufficient evidence to take the 
case to the jury. Certainly, a reasonable man may not anticipate or foresee that 
his brother would shoot him, and such an act on the part of one’s own brother 
is contrary to all preconceived ideas upon which reasonable men act. The case 
is entirely different from that where a man enters into an altercation with one 
whom he suspects of undue intimacy with his wife, or one who attacks an armed 
man in anger, Or even one who pusues an armed criminal. Here the insured 
interfered in an altercation, evidently for the purpose of dissuading his brother 
from shooting another. He could not believe, nor would any reasonable man 
have believed, that his brother would shoot him. When his brother did shoot 
and kill him, it was within the meaning of the law an accidental cause. The 
judgment of the court below is reversed, with instructions to grant a new trial. 

Reversed. 


EXCHANGE TRUST CO. v. CAPITOL LIFE INS. CO. No. 339. 
Circuit Court of Appeals, Tenth Circuit. April 13, 1931. 
49 Federal Reporter (2d) 133. 
2. INSURANCE. 


Forfeiture clause in insurance policy may be waived by insurer. 
(For other cases, see Insurance, Dec. Dig. § 372.) 
3. INSURANCE. 

Notice requesting payment of premium note and advice as to reinstatement 
of policy held not unqualified demand effecting reinstatement of policy. 

The cashier of insurer’s local office, without advising the home office, 
mailed unsigned notice to insured, requesting prompt payment of premium 
note and advice as to insured’s decision respecting reinstatement of policy. 
(For other cases, see Insurance, Dec. Dig. § 365[1].) 

4. INSURANCE. 

Forfeiture of policy for nonpayment of premium held not waived by local 
agent’s notice requesting payment of premium note and advice as to reinstatement, 
in view of previous transactions. 

Insurer’s home office had notified insured of lapse of policy, and he 
had acknowledged fact, negotiated for reinstatement thereof, remitted part 
of amount due, and furnished medical report. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. INSURANCE. 

To defeat forfeiture of policy for nonpayment of premium, waiver or course 
of conduct affording assured just and reasonable ground to infer that forfeiture 
would not be exacted must be shown. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

6. INSURANCE. 

Local agent’s unauthorized notice to pay premium note /eld not waiver of 
forfeiture of policy for nonpayment of premium. 

The note was in insurer’s custody and control at its home office, and 
the policy provided that insurer’s president or other designated officers 
should have sole authority to make or modify contract or extend time for 
paying premium and that insurer should not be bound by promises or rep- 
resentations of any other agent or person. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 
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7. INSURANCE. 

Denial in insurer’s answer held sufficient to make issue as to local agent’s au- 
thority to mail notice requesting payment of premium note. 

The answer, which was verified, contained general denial of facts al- 
leged, specific denial that notice was sent and received, and allegation that 
notice, if sent, was ‘not attempt to effect reinstatement or acknowledge- 
ment thereof, but inquiry as to assured’s purpose to meet reinstatement re- 
quirements. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

8 INSURANCE. 

Insurer’s retention of premium note as proof of nonpayment of premium held 
immaterial on issue whether forfeiture of policy was waived. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 

9. INSURANCE. 

Reinstatement of forfeited policy held not implied from insurer’s failure to 
grant application, received with draft for amount required to renew premium note, 
only two days before insured’s death. 

Insurer wrote insured that it would consider reinstatement of policy 
on receipt and approval of his and his physician’s report and payment of 
premium note and would renew note until date subsequent to that of in- 
sured’s death on remission of stated amount. Insured wrote one week la- 
ter that he would comply, and twelve days thereafter sent insurer draft 
for such amount and application consisting of his own and his physician’s 
report. Insurer received the letter two days before insured’s death, and 
two days thereafter, before receiving notice of such fact, addressed letter 
to him requesting examination by insurer's physician. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

10. INSURANCE. 

\pplication and acceptance thereof /eld necessary to procure reinstatement of 
policy forfeited for nonpayment of premium. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

11. INSURANCE. 
Insurer’s mere retention of application for reinstatement of policy until after 


insured’s death held insufficient to effect reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 
12. INSURANCE 

Insurer's retention of draft for amount required to renew premium note after 
insured’s death held not reinstatement of policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Appeal from the United States District Court for the Northern District of 
Oklahoma; Franklin E. Kennamer, Judge. 

Action by the Exchange Trust Company, as executor of the last will and tes- 
tament of J. Coody Johnson, deceased, against the Capitol Life Insurance Com- 
pany. Judgment for defendant [40 F.(2d) 687], and plaintiff appeals. 

A firmed 

Edward P. Marshall, of Tulsa, Okl. (C. Guy Cutlip and Thomas J. Horsley, 
both of Wewoka, Okl., and F. A. Bodovitz, of Tulsa, Okl., on the brief), for 
appellant 

\. A. Davidson, of Tulsa, Okl. (Wm. E. Hutton, of Denver, Colo., and West, 
Gibson, Sherman, Davidson & Hull, of Tulsa, Okl., on the brief), for appellee. 

Before Cotteral, Phillips, and McDermott, Circuit Judges. 

CoTTeRAL, Circuit Judge. 

The Exchange Trust Company, executor of the estate of J. Coody Johnson, 
deceased, appeals from a judgment which denied a recovery in a suit it brought 
upon a life insurance policy issued to the decedent by the Capitol Life Insurance 
Company of Denver, Colo. 

The policy was issued on September 11, 1925, insuring the life of Johnson, 
or $50,000, inuring to his estate, in consideration of an annual premium of %,- 
305.50. He died on February 28, 1927, and a proof of claim being made by the 
executor payment was refused by the company. 
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In terms the policy is based on the payment in advance of the annual premium 
and renewals in semiannual or quarterly installments, at the home office of the 
company in Denver, or to a designated collector, but in any case only on receipt 
signed by the president, a vice president, secretary, treasurer, or actuary, counter- 
signed by the collector. And it provides that “failure to pay any premium when 
due shall cause this policy to cease and determine except as herein provided.” 
Reinstatement was authorized within five years after default in the premium, “up- 
on furnishing evidence of insurability satisfactory to the company and the pay- 
ment of all past due premiums,” with interest. Another stipulation is that “only 
the president, a vice-president, secretary, treasurer, or actuary has power in be- 
half of the company, and then only in writing) to make or modify this or any 
contract of insurance, or to extend the time for paying any premium, and the 
company shall not be bound by any promise or representation heretofore or here- 
after made by any agent or person other than above.” 

[1] The petition of the executor contained three counts. The third was dis- 
missed on its motion. The other two allege as grounds of recovery: (1) the first 
annual premium was paid and the second was adjusted by a cash payment and a 
note for the balance, and the company by retaining the note and demanding its 
payment after maturity waived a forfeiture of the policy; and (2) the failure 
of the company to act on decedent’s application for reinstatement of the policy 
combined with the retention of a draft for $500, which he rimitted as payment on 
premium, for an unreasonable time, was an acceptance of the application. The 
company answered by a general denial and other defensive matters. A jury being 
waived, the case was tried to the court. The questions of law involved were duly 
saved for review. There was no serious dispute of fact. We observe that the 
findings of the trial court are conclusive in so far as they are based on substan- 
tial evidence. Stinson v. Business Men’s Association (C. C. A.) 43 F.(2d) 312. 

The first annual premium was paid by the assured. He made an adjustment 
of the second by sending to the branch office of the company at Oklahoma City, on 
September 11, 1926, a cash payment of $339, covering term insurance for two 
months, and his note of that date for the balance of $3,970.50, due in sixty days, 
which provided that if it should not be “paid when due it is not to be considered 
as payment of premium, and the policy on account of which the note is given wil! 
become forfeited and void.” The note was never paid, and there was a forfeiture 
of the policy, unless it was waived. The note and payment were forwarded to the 
Denver office for entry on its books, and later the note was sent to the Oklahoma 
City office, with an unsigned receipt form. The note, when overdue, was returned 
with the receipt, on January 5, 1927, to the Denver office, at its request, and an 
entry of cancellation was there made, dated January 12, 1927. The note was re- 
tained there according to custom, after lapse of a policy, as evidence of nonpay- 
ment of the premium. 

{2, 3] The wife of the company’s agent at Oklahoma City and cashier of that 
office, without advising the Denver office of the fact, mailed an unsigned notice to 
Johnson as follows: 

“Notice of Note. 
“The Capitol Life Insurance Company 
“Home Office: Denver, Colorado. 

‘The following described note, given in settlement of premium, will become 

due at the Home Office of this Company. Kindly give its payment your prompt 

uttention and favor us with remittance covering the same. 

Policy No. Date Due Amount Interest 
64552 Nov. 11-26 3970.50 & Interest 
“Will thank you to advise us your decision as to reinstatement of your policy 

per previous correspondence. 


r 


lotal 


“T. Coody Johnson, 
“203 Seminole Ave., 
“Wewoka, Okl. 


r 


ring this notice with you or attach to remittance.” 


“op 
) 


According to the testimony of Johnson’s wife, he received the notice about 
February 18, 1927. This was the supposed demand for payment of the note which 
mnection with its retention is relied upon by the executor as constituting a 
waiver of the forfeiture of the policy. 
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The District Court ruled that it was insufficient, because it was to be con- 
sidered with the language concerning reinstatement, which qualified it, and be- 
cause a waiver implies an estoppel, based on reliance by the assured that a for- 
feiture of the policy would not be enforced, and there was none in this case. It 
was rightly conceded that a forfeiture clause in an insurance policy is a term 
beneficial to the insurer which it may elect to waive, leaving the policy in force. 
Knickerbocker Life Ins. Co. v. Norton, 96 U. S. 234, 240, 24 L. Ed. 689; Grigsby 
v. Russell, 222 U. S. 149, 32 S. Ct. 58, 56 L. Ed. 133, 36 L. R. A. (N. S.) 642, Ann. 
Cas. 1913B, 863; Thompson vy. Ins. Co., 104 U. S. 252, 26 L. Ed. 765; Columbian 
Nat. Life Ins. Co. v. Morey (C. C. A.) 26 F.(2d) 580; Concordia Ins. Co. v. 
School District, 51 S. Ct. 275, 75 L. Ed——(Feb. 24, 1931). But the request was 
for payment, and for advice as to reinstatement of the policy which was depend- 
ent both on payment of premium and evidence of insurability satisfactory to the 
company. Viewed as requiring both, the notice was not such an unqualified de- 
mand as would work a reinstatement of the policy. 

[4, 5] Again, Johnson was in no way influenced by the notice, for, as the 
correspondence hereinafter referred to shows, he had been notified by the Denver 
office of the lapse of the policy, he had already acknowledged the fact and was ne- 
gotiating for a reinstatement, and he later for that purpose made a remittance 
of $500 and furnished a medical report. For this reason, also, the notice was 
not effective to waive the forfeiture of the policy. Equitable Life Assur. Society 
v. McElroy (C. C. A.) 83 F. 631; Globe Mutual Life Ins. Co. v. Wolff, 95 U. S. 
326, 24 L. Ed. 287; Columbian Nat. Life Ins. Co. v. Morey (C. C. A.) 26 F.(2d) 
580. It was essential that a waiver or a course of conduct be shown which afford- 
ed the assured a just and reasonable ground to infer that a forfeiture would not 
be exacted. Thompson v. Ins. Co., 104 U. S. 252, 26 L. Ed. 765. 

[6] But for another all-sufficient reason the notice is unavailing to the exec- 
utor, and that-is it was not authorized by the company. The note was in the 
custody and control of the Denver office. The policy itself provides that the 
president or other designated officers of the company shall have the sole authority 
to make or modify the contract or extended the time for paying any premium, and 
that it shall not be bound by the promise or representation of any other agent or 
person. The notice did not purport to be and was not so authorized, and it did 
not bind the company. 

[7] Counsel for the executor contend, however, that the authority to send 
the notice was admitted under the state procedure, since it was alleged in the pe- 
tition and not denied under oath. It may be conceded that there is no such de- 
nial when it is qualified by an admission of the fact. But the answer in this case 
is verified, and it contains first a general denial of facts alleged, and a_ specific 
denial that the notice was sent and received, and then alleges that the notice if 
sent was not an attempt to effect a reinstatement, or was not an acknowledgement 
of it, but was an inquiry as to the purpose of Johnson in meeting the require- 
ments for reinstatement. We think the denial was sufficient to make an issue of 
the authority for mailing the notice, and the proof is conclusive there was none. 

[8] The fact that the company held the note as proof of nonpayment of the 
premium in the first instance was of no materiality. Thereafter its retention was 
proper for the purpose of collection if Johnson should establish his insurability. 

From these considerations, we agree with the District Court in holding that 
the notice of note was insufficient to waive the forfeiture of the policy. 

[9] That court also ruled there was no reinstatement of the policy, upon the 
theory advanced that it was implied from a failure to grant the application, and 
held that the company rightfully asked a showing of insurability, as no inference 
arose from the evidence that it acted arbitrarily or in bad faith. 

The negotiations for a reinstatement occurred between Johnson and the Den- 
ver office. They began with a letter of January 29, 1927, in which it called his 
attention to the lapse of the policy and offered to advise him as to its terms for re- 
instatement. The next day he answered that letter acknowledging its contents, 
adding he had been unable to take the note up before it was due, he had asked the 
company to extend the note it had agreed to do that on payment of $300, he had 
remitted the amount by draft, had been ill, etc., he would not like to have the 
policy lapse, yet he didn’t blame the company as it was a matter of business, and 
concluded he would appreciate any requirement he could meet to have his policy 
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reinstated. That draft was never received by the company. On February 5, 
1927, the company wrote him, enclosing for the purpose of reinstatement blank 
forms for his report and an examination by his physician, and stating that upon 
its receipt and approval and the payment of the note, the company would give the 
reinstatement its attention, and if payment was inconvenient, he could remit $500 
on account and the note would be renewed to April 11, 1927. On February 12 
1927, he wrote the company he would comply. On February 24, 1927, he sent the 
company a draft for $500 and application, consisting of his own report and that 
of Dr. Perkins, his physician, noting the extension was given until May first and 
asking permission to make semi-annual payments. That letter was received by the 
company on February 26. Johnson died two days later. On March 2, 1927, the 
company addressed a letter to him, saying that its medical board requested, with- 
out prejudice to Dr. Perkins, an examination by Dr. Knight, due to the amount 
of insurance involved, and on the same day it requested that examination. Also, 
on that day, the Oklahoma City office mailed to the company a notice of John- 
son's death, which was the first notice it had of the fact. One March 18, 1927, 
the company mailed the draft for $500 to Johnson’s address. 

The company did not fail to act in a reasonable time. It did act promptly, 
but did not approve the application, because it was not a satisfactory showing, as 
required by the policy. His letters had disclosed his ill health. There was no 
reference in the application to any present affliction, although he lived but four 
days after he mailed the application. He was doubtless in extremis; and the trial 
court so found. The company was entitled at its option to a further medical re- 
port by its own examiner in keeping with the policy. It was certainly not bound 
to accept a report in which his true condition was concealed. Equitable Life As- 
sur. Society v. McElroy, supra. A different question would arise if the company 
had proposed absolutely to accept the report of the assured, and then failed to 
act upon it. The authorities cited by counsel for the executor are inapplicable, be- 
cause they are based on such a proposal. 

[10-12] In order to procure a reinstatement of the policy in suit, an applica- 
tion to reinstate and an acceptance thereof was necessary. Equitable Life Assur. 
Soc. v. McElroy, supra; International Life Ins. Co. v. Mowbray (C. C. A.) 22 
F.(2d) 952; Wastun v. Lincoln Nat. Life Ins. Co. (C. C. A.) 12 F.(2d) 422. 
Those essentials were not shown in this case. The mere retention of the ap- 
plication was not sufficient for the ol ae Davis v. N. Y. Life Ins. Co., 47 
F.(2d) 1051 (8 C. C. A., Mar. 11, 1931); Kan. City Life Ins. Co. v. Phillips, 31 
Ariz. 122, 250 P. 882. The company was put in the possession of the application 
and draft as an attempted compliance with the requirements imposed. There was 

occasion for a return of them pending the negotiations, and the assured did 
not ask it. Besides, he was in no way misled, as he knew he was bound to satisfy 
the company of his insurability. There was no undue delay in returning the 
draft. It was held only two days before his death. Its retention thereafter was 
not prejudicial, as in that period a compliance with the conditions of reinstatement 
was impossible and was not attempted. 

In view of the facts, the District Court committed no error in deciding there 
Was no reinstatement of the policy. 

The judgment of the District Court is therefore affirmed. 


KILLINGSWORTH v. AZTNA LIFE INS. CO. No. 
District Court, E. D. Texas, Jefferson Silane. April 25, ‘91: 
49 Federal Reporter (2d) 399. 


Presumption arose, when death of insured was shown to have resulted from 
unshot wounds, that killing was accidental within meaning of policy. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE. 


Presumption that death of insured from gunshot wound was accidental made 
prima facie case only in absence of evidence to contrary. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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3. INSURANCE 

Evidence that insured died from gunshot wound made out prima facie case 
for recovery of double indemnity. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
4+. INSURANCE. 

Whether prima facie case of recovery of double indemnity by reason of 
evidence showing insured died from gunshot wound had been met was question 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

5. INSURANCE. 

Verdict in action on insurance policy held excessive in so far as penalty was 
allowed in addition to that authorized by instruction of court. 

Instruction of court limiting recovery to the sum of $5,000, with 
interest, together with sum of $600 as penalty, was not excepted to, so 
that verdict allowing 12 per cent. recovery on sum of $5,000 and_ in- 
terest was excessive to extent of $40.40. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

At Law. Suit by Mrs. Ethel V. Killingsworth against 2Etna Life Insurance 
Company. On defendant’s motion for new trial after verdict. 

Motion denied on condition plaintiff file a remittitur, otherwise granted. 

Beard & Abney, of Marshall, Tex., for plaintiff. 

Harry P. Lawther, of Dallas, Tex., for defendant. 

Bryant, District Judge. 

The above-entitled matter was tried before Honorable W. L. Estes, District 
Judge, deceased, and a motion for a new trial therein filed during his lifetime. . 
At the time of the filing of the motion for a new trial, the following order was 
entered thereon by Judge Estes: “It is directed that the Clerk file the within 
motion and the same is taken under consideration. Jurisdiction of the case is 
retained for the purpose of disposing of same motion.” 

\s the successor to Judge Estes, the author of this opinion is requested 
to act upon this motion for a new trial, pursuant to the provisions of section 
776, title 28, USCA. As the evidence in such cause was taken in stenographic 
notes and perpetuated in record form, he is satisfied that he can and should 
pass upon such motion, 

The plaintiff, during the pendency of the suit, married one George Hagemyer 
and the cause proceeded to judgment under her new name. 

The principal question raised in the motion for a new trial involves es- 
sentially the interpretation and the effect of the testimony relating to the cir- 
cumstances of the death of one Ike Killingsworth, the husband of the plaintiff. 

The suit was on the double indemnity clause of the insurance policy issued 

by defendant, upon the life of Ike Killingsworth, deceased. 
The death of the insured from gunshot wounds was _ proven, and _ the prima 
facie right of the plaintiff to recover was thus established. The defendant in- 
troduced the man who inflicted the wounds, and by him undertook to show that 
the death was occasioned by the wrongful conduct of the insured, rather than 
by accident, and other witnesses whose testimony tended to corroborate. 

There was no other witness to the killing, but evidence relating to the 
phvsical circumstances attending the tragedy was introduced by both parties to 
the suit. For instance, the plaintiff had the sheriff of the county give the. slayer’s 
explanation respecting the wounds received by the deceased near the hack or 
side of his head, which it was claimed was inconsistent with the testimony of the 
slaver on the trial. The plaintiff showed that the deceased was in a good humor 
when he went to the home of the slayer, where the killing occurred; and _ that 
the body, after being wounded, was removed from the immediate spot where 
the deceased was slain. There are perhaps other circumstances set forth in the 
record, calculated to disprove or to corroborate the accuracy of the testimony. 

The case was submitted to the jury in a fashion that predicated the right 

f the plaintiff to recover upon a finding by them, from all the evidence, that 
the death of the insured was not precipitated or caused by his own wrongful 
conduct. The jury were told substantially that, if they should find that the 








Life] Killingsworth v. Astna Life Ins. Co. 


cn 
ui 
ts 


death was not accidental, but that the deceased provoked or conducted himself 
so as to cause his death, they should find for the defendant. The verdict for 
the plaintiff, therefore, comprehends a finding that the death was accidental. in 
the sense that it was not invited or provoked. 

The defendant is now urging a motion for a new trial, on the proposition 
that when the defendant’s testimony was uncontradicted in essential respects, 
and showed the insured to have been in the wrong and to have caused or oc- 
casioned the controversy that resulted in his death, the presumption of accident 
attaching by reason of proof that the death resulted from gunshot wounds was 
overcome. The point is that, in such a state of affairs, the plaintiff, as a matter 
of law, is not entitled to recover. 

The case of Smith v. Insurance Co. (C. C. A.) 31 F.(2d) 280, 281, a 
decision by Judge Bryan, has been cited as sustaining this contention. But I do 
not concur in this view. There a judgment had been rendered for the defendant 
upon findings of fact by the court that the conduct of the deceased brought 
about his own death. It was appealed upon the ground that the court should 
have adopted as correct the proposition that, “upon the whole evidence and ad- 
missions in defendant’s answer, the burden is on the defendant to prove that 
the death was the result of causes enumerated in the exceptions contained in 
the double indemnity clause of the policies and specially pleaded in defense.” 
In the course of the opinion it was stated that, “upon the submission by appellee 
of evidence tending to show that the insured was committing an assault in viola- 
tion of law, the presumption was rebutted, and it was then incumbent on ap- 
pellant to take the initiative again, and show by other evidence that death was 
accidental. * * * The proposition of law which appellant sought to have the 


trial court adopt would have relieved her of the burden of proof 


pt we which she 
assumed as plaintiff in the suit.” 


[1, 2] It is manifest that the court in that case had under consideration a 
case where the prima facie case had been overcome. The testimony in behali 
of the defendant had been credited by the trial court. A presumption arose, when 
the death was shown to have resulted from ‘gunshot wounds, that the killing 
was accidental, “but that presumption only made out a prima facie case in the 
absence of evidence to the contrary.” The evidence to the contrary, when believ- 
ed, overcame the presumption. The evidence manifestly was credible evidence, be- 
cause the judgment rendered was in favor of the defendant. To have given, in 
that state of the record, the instruction that was proposed, would, said Judge 
3ryan, have relieved the plaintiff of the burden she assumed when she brought 
the case, that is, to show that the death was accidental. Obviously this record 
shows different conditions. The prima facie case was not overcome, because the 
jury did not credit the defendant’s testimony. 

The case of Welch v. Creech, reported in 88 Wash. 429, 153 P. 355, L. R. A. 
I9I8A, 353, better illustrates the proposition here. The plaintiff sued the defend- 
ant for damages occasioned by the wrongful killing of her husband. The court 
directed the jury to find for the plaintiff, and the point was made that such 
charge was error, inasmuch as there was no evidence of negligence on the part 
of the defendant, no evidence tending to show a wrongful act. There was no 
evidence of negligence in the case, and so the question was whether the burden 
Was upon the plaintiff to show, not only the fact of the killing, but that it was 
wrongful 

The jury were charged that “the fact of such killing, standing alone, un- 
explained and unexcused, would entitle plaintiff to recover whatever damage may 
he shown, but the defendant has pleaded and introduced evidence for the purpose 
of showing that he was excusable for the killing—that is, he was lawfully acting 
in self-defense. And you are instructed that the burden of proof is on the de- 
fendant to show this fact by a preponderance of the evidence. If, therefore, 
upon a full and fair consideration of all the evidence in the case, you believe from 
such evidence that the defendant was lawfully acting in self-defense, you will 
return a verdict in his favor, otherwise you will find against him on that point, 
and you will then consider as to the amount of damages.” 


4 


|3, 4] A prima facie case was made ovt when the killing was shown, and, 
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when the killing was reasonably accounted for, the question of whether the 
prima facie case had been met was one for the jury. 

The mere fact that evidence was introduced establishing a defense would 
not be sufficient to overcome the presumption. It must be evidence of such a 
nature that the jury would believe it. The prima facie case and incidental pre- 
sumption of law only puts a burden upon the defendant to speak to the extent, 
at least, of rebutting the presumption. If what the defendant says about it is 
not credited, then the presumption is not met. 

Now, in this case, the jury were plainly charged that they should consider 
all the testimony and determine whether the death was the result of an accident, 
as that term has been defined to them, or whether, by his own wrongful con- 
duct, the deceased precipitated or caused the tragedy. If no further evidence had 
been introduced than the fact that the death resulted from gunshot wounds, the 
plaintiff was palpably entitled to recover. If the death was the result of the 
deceased’s own wrongful conduct, as the defendant’s testimony tended to show, 
then the defendant should have recovered. The jury having that issue before 
them, decided that the defendant’s testimony was not to be credited, and there- 
fore a verdict was had in favor of the plaintiff. 

The same contention as is here urged seems to have been made by this same 
defendant in the case of AXtna Life Insurance Co. v. Mrs. Lottie Gallaway, 45 
F.(2d) 391, in the Fifth Circuit Court of Appeals, under very similar circum- 
stances, as, at page 42 of the brief for the appellant in that case, it is stated: 
“The shooting unexplained made out a prima facie case for the plaintiff. But 
when the defendant introduced evidence explaining the shooting, the rule is 
that the presumption that the death was accidental was rebutted and that then, 
upon the whole case, the burden was on the plaintiff to establish that the death 
was accidental’—citing authorities. But in that state of the evidence and in re- 
sponse to this contention the Circuit Court of Appeals said, 45 F.(2d) 391, at 
page 392: “The trial judge was fully justified by the evidence and circumstances 
in rejecting Compton’s testimony [the slayer’s] that such statement was made 
by the insured.” Here it was equally the province of the jury to reject the 
testimony of the slayer of the deceased as to the circumstances surrounding the 
killing, and especially so where such testimony was contradicted by the physical 
facts and other circumstances surrounding the killing. 

The other ground of the motion for a new trial is as follows: 

“The verdict was also contrary to the Charge of the Court in this: The 
Court instructed the jury that if they should return a verdict for the Plaintiff, 
they should find for said Plaintiff in the sum of $5,000 with interest thereon 
from the 7th day of January, 1929, together with the sum of $600 as penalty, as 
provided for by the Statute, together with such additional sums as they might 
find from the evidence to be a reasonable attorney's fee to be paid to the 
Plaintiff in this connection, and the verdict of the jury was as follows: ‘We, the 
jury, find for the Plaintiff, Mrs. Ethel V. Hagemyer against the Defendant for 
the sum of $5,000 with interest thereon at the rate of six per cent. per annum 
from January 7th 1929 and for twelve per cent. of said sum of $5,000 and in- 
terest, as their statutory penalty and damages and for the further sum of $1,000 
attorney's tee. 

“The judgment of the court entered upon said verdict is erroneous and con- 
trary to the Charge of the Court to the jury in this: That judgment was ren- 
dered in favor of the Plaintiff, Mrs. Ethel V. Hagemyer for the sum of $5,000 
with interest thereon at the rate of six per cent. per annum from January 7th, 
1929, together with 12% of said sum of $5,000 and interest, as statutory penalty 
and damages and for the further sum of $1,000 as attorney’s fee, making in all 
the sum of $6,977.07.” 

It is not necessary to detail the allegations of the petition relating to the 
claimed elements of recovery and whether or not they were sufficiently com- 
prehensive to include the recovery of the 12 per cent. statutory penalty upon 
interest upon the $5,000, because the court in its charge specifically limited re- 
covery for the plaintiff “in the sum of five thousand dollars with interest thereon 
from the 7th day of January, 1929, together with the sum of six hundred dollars 
as penalty.” 
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[5] The verdict of the jury was as follows: “We, the jury, find for the 
plaintiff, Mrs. Ethel V. Hagemyer against the defendant for the sum of $5,000 
with interest thereon at the rate of six per cent. per annum from January 7th 
1929 and for twelve per cent. of said sum of $5,000 and interest, as the statutory 
penalty and damages and for the further sum of $1,000 attorney’s fee.” The in- 
structions of the court as to the amount of recovery were in no wise excepted 
to, and to the extent that the verdict allows a 12 per cent. recovery upon the 
interest upon the amount of $5,000 appears to be excessive. 

[6] Without reference to the amount that plaintiff might legally have re- 
covered under the allegations of her petition, discussion of which does not appear 
to be necessary under the facts of this case, the verdict appears to be slightly 
excessive under the instructions of the court, which were not excepted to and 
which were binding in the jury in its findings. However, as the excess is sus- 
ceptible of exact computation and amounts to the sum of $40.40, and as the 
verdict of the jury is otherwise clear, definite, and specific, it would seem that 
this is a case demanding exercise of the practice of permitting a remittitur. 

If a remittitur is filed by plaintiff in the sum of $40.40, as of the date of 
judgment herein and within thirty days from the date hereof, the motion for 
new trial will be denied, otherwise the same will be granted. 





JEFFERSON STANDARD LIFE INS. CO. v. LIGHTSEY. No. 3041. 
Circuit Court of Appeals, Fourth Circuit. April 29, 1931. 
49 Federal Reporter (2d) 586. 
1. INSURANCE. 

Whether insured’s death was effected solely through accidental means within 
double indemnity provision of life policy held for jury. 

Life insurance policy contained double indemnity provision providing 
for payment of double the amount of the insurance “if the death of 
the insured should result, directly and independently of all other causes, 
from bodily injury effected solely through external, violent and accidental 
means.” 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

Term “effected.” within double indemnity provision of life policy, means 
“caused.” and term “efficient cause” is merely emphatic expression of same 
thought. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

3. INSURANCE. 

In beneficiary’s action based on double indemnity provision of life policy, 
nstruction on meaning of such provision held not misleading. : 

Instruction complained of in substance told jury that plaintiff could 
not recover if diseased condition and accident both contributed to in- 
sured’s death, but that, notwithstanding fact that diseased condition might 
enable accident more effectively to bring about death, if real cause—the 
efficient cause—was the accident, and the diseased condition did not con- 
tribute as an efficient factor in determining and bringing about his death, 
then the beneficiary was entitled to recover. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

8. INSURANCE. 

In beneficiary’s action based on double indemnity provision of life policy, 
testimony showing policy had lapsed held properly excluded under pleadings. — 

Complaint alleged that, at the time of the insured’s death, the policy 
was in full force and effect, and defendant’s answer conceded foregoing 
allegation to be true. 
(For other cases, see Insurance, Dec. Dig. § 645[3].) 

). INSURANCE. 

Beneficiary’s acceptance of checks bearing indorsement of settlement in full 
held not accord and satisfaction of claim under double indemnity provision of 
ite policy covering accidental death, in view of evidence. 

Beneficiary under life policy, after insured’s death, accepted check 


held 
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for face amount of policy. Check contained indorsement that payment was 

accepted in full and complete settlement of all claims under the policy. 

During all that time the beneficiary did not have possession of the policy 

and was not aware of the double indemnity provision. Evidence showed 

that insurer had no reason to believe when settlement was made, that 
claim would be made that insured’s death was caused by accidental 
means. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

McClintic, District Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern District 
of South Carolina, at Aiken; Ernest F. Cochran, Judge. 

Action by Lilly Mauldin Lightsey against the Jefferson Standard Life In- 
surance Company. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

Robert McC. Figg, Jr., of Charleston, S. C., and Julius C. Smith, of Greens- 
boro, N. C. (Brooks, Parker, Smith & Wharton, of Greensboro, N. C., and 
Hyde, Mann & Figg, of Charleston, S. C., on the brief), for appellant. 

Randolph Murdaugh, of Hampton, S. C., for appellee. 

Before Parker, Circuit Judge, and McClintic and Soper, District Judges. 

Soper, District Judge. 

This action at law was brought to recover the sum of $5,000 under the pro- 
vision for double indemnity in a life insurance policy upon the life of Jacob 
Calvin Lightsey. The policy provided for the payment of $5,000 to the wife of 
the insured upon receipt of due proof of death, and for the payment of the 
sum of $10,000 if the death of the insured should result, directly and independ- 
ently of all other causes, from bodily injury effected solely through external, 
violent, and accidental means. 

The insured died on August 16, 1928. Proofs of death were submitted, and 
the sum of $5,000 was paid by the company to the beneficiary in October of that 
year by check containing the indorsement that the payment was accepted in full 
and complete settlement of all claims. under the policy. During this period, the 
beneficiary was not in possession of the policy and was not aware of the double 
indemnity provision. She found the policy in January, 1929, and thereupon made 
demand upon the company for the additional sum of $5,000 on the ground that 
the death of her husband fell within the terms of the double indemnity clause. 
This demand having been refused, suit was brought. 

[1] The first question which is raised on this appeal is whether the evidence 
that the death of the insured resulted from accident independently of all other 
causes was of such character as to justify the submission of this issue to the 
jury. It is urged by the company that the only reasonable inference from the 
evidence is that the death was not caused solely by accidental injury, but that, 
on the contrary, diseases and ailments from which the insured was suffering at 
the time co-operated and contributed to bring about his death. The plaintiff's 
evidence tended to show that on the 9th day of August, 1928, one week before 
the insured’s death, he was engaged at his garage at his home in cranking his 
Ford car, when it fired loudly, lunged forward a few inches, and knocked him 
down. He arose after a minute and walked around through the house, but 
some time later fell and was carried to his bed, from which he was taken to 
the hospital, where he subsequently died. This testimony was given by the daugh- 
ter of the insured, who, on cross-examination, emphasized the fact that the 
car moved only a few inches and pushed her father over. But the jury would 
have been warranted in concluding from her testimony, taken as a whole, that 
her father was struck a blow by the car and knocked to the ground. A physician 
was called in on the day after the accident, and found evidence of a blow to 
the back of the patient's head, and came to the conclusion that he was suffering 
from a concussion; that the blow was sufficient to cause concussion and death, 
and was the direct and sole cause of death. He was of the opinion that the 
injured man suffered a cerebral hemorrhage from the blow, resulting in paralysis 
and death. It was, in his opinion, a very slow hemorrhage, and the period of 
one week between the injury and the death indicated that the arteries of 
the patient were not at fault, for otherwise they would have ruptured and 
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the patient would have died within forty-eight hours. The physician concluded 
that the arteries of the insured were at least in fair condition for one of his 
age. 

The conclusions of this witness were assailed by witnesses and documentary 
evidence offered on behalf of the defendant. There was evidence tending to show 
that, although the plaintiff's witness had previously known the insured, he had 
never before treated him; that the physician’s certificate, attached to the proof 
of death at the time of the original settlement, showed that, although the death 
was caused by cerebral hemorrhage, following cranking of the automobile, his last 
illness was complicated with or induced by hypertension or high blood pressure, 
ind his death did not result independently of all other causes, from bodily injuries 
effected solely by accidental means. Other physicians testified that the insured 
was suffering from syphilis, that his blood pressure, on admission to the hospital, 
was very high, that he had arteriosclerosis of long standing, and chronic nephritis, 
and that no external bruises or injuries were found. It was the opinion of these 
physicians that the death of the insured was caused by cerebral hemorrhage, 
chronic nephritis, and hardening of the arteriés; and that even if an accidental 
injury contributed to the cause of death, the existing diseases of the insured 
co-operated to produce that result. 

It must be admitted that the evidence produced by the insurance company ior 
the consideration of the jury made out a strong case tending to show that the 
death of the insured was not due solely to the accident; but, on the contrary, 
there was the evidence of the plaintiff's physician which tended to show that the 
accident was the sole cause of death, and we are unable to say, after a con- 
sideration of the whole case, that only one reasonable inference, and that favorable 
to the defendant’s contention, could be drawn. We think, rather, that the conflict 
of testimony created an issue for the jury to decide, and that the action of the 
District Judge in refusing to direct a verdict in the defendant’s favor was correct. 

[2, 3] The second question is directed to a portion of the District Judge’s 
charge wherein he endeavored to make plain to the jury the meaning of the double 
indemnity clause of the policy. This clause, in full, is as follows: “The Company 
will pay the beneficiary in full settlement of all claims hereunder the sum of 
$10,000, if, during the premium paying period of this policy and before a default 
in_ the payment of any premium, the death of the insured result from bodily 
injury within ninety days after the occurrence of such injury, directly and 
independently of all other causes from bodily injuries effected solely through 
external, violent and accidental means, not intentionally inflicted by another person 
or by the insured himself.” ; 

The particular portion of the charge objected to is as follows: “I charge 
you that if a man is in a diseased condition and has an accident. and the accident 
contributes to his death, and his diseased condition contributes also to his death, I 
charge you that they are not entitled to recover under this policy. But even 
though a man may be in a diseased condition, and even though his diseased 
condition may enable an accident more effectively to bring about his death, if 
the real cause—the efficient cause—was the accident, the blow that he mav have 
received, and the diseased condition, although he was in that condition, did not 
contribute as an efficient factor in determining and bringing about his death, 
then they are entitled to recover. I think that is about as far as I can go. I 
take it that this policy is intended as a practical working agreement between the 
parties, and to he determined in a common sense way, and not upon the question 
of metaphysics.” 

The insurance company complains that this instruction was erroneous because 
t permitted the jurv to find for the plaintiff, even though a diseased condition 
of the insured may have enabled the accident more effectively to bring about his 
death, and because the words “all other causes” in the clause in question were 
restricted to mean “all other efficient causes.” 


We think that the meaning of the double indemnity clause, as applied to the 
facts of this case, is clear, and that it required a verdict for the company if the 
death of the insured was caused partly by the accidental blow and partly by a 
diseased condition. But it is also true that a diseased condition of the insured 
would not of itself have precluded recovery of the double indemnity, provided 
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that his death was due solely to the effect of the blow. The question for 
decision is whether the charge of the District Judge could have misled the jury, 
contrary to the true meaning of the policy, into supposing that they should find 
for the policyholder if they should conclude that the blow was merely the proxi- 
mate as distinguished from the sole cause of death. We do not think, from a 
consideration of the whole charge, that the jury could have been led into this 
error. In the first place, the use of the expressions “efficient cause” and “efficient 
factor” was not misleading. They were intended merely to emphasize the casual 
connection between the accident and the death. The double indemnity clause itself 
expresses the same idea when it provides that it shall only apply when the death 
of the insured results directly and independently of all other causes from bodily 
injuries effected solely through external, violent, and accidental means. The word 
“effected” obviously means “caused” and the phrase “efficient cause” was merely 
the emphatic expression of the same thought. 

In the second place it becomes clear from a perusal of the charge as a whole 
that the District Judge, by saying that the diseased condition of the insured 
might enable an accident more effectively to bring about his death, did not mean 
to intimate that the plaintiff should recover even if the disease was a cause 
contributing to the death. In the very paragraph of the charge under discussion, 
the District Judge said, in substance, that, if a man in diseased condition has 
an accident, and both the accident and the diseased condition contribute to his 
death, there could be no recovery under such a policy, but that, if the real cause 
—the efficient cause—was a blow, and the diseased condition did not contribute as 
an efficient factor in bringing about the death, there could be a recovery. 

Moreover, the District Judge both before and after the clause in question 
took the same position. Prior thereto he told the jury in substance that, if the 
death did not result from bodily injuries 2ffected solely through accidental means, 
but the insured died in consequence of accidental causes and diseases both con- 
curring, then the verdict should be for the defendant. He also said that, if the 
accident contributed as an efficient cause of death, but a disease also contributed 
as such a cause, then there could be no recovery. The same thought was re- 
peatedly expressed in written instructions offered by the insurance company and 
granted by the court and read to the jury after the delivery of the clause com- 
plained of. The jury was told substantially in four successive instructions that 
the plaintiff could not recover unless the death was caused solely by accidental 
means independently of all other causes, and that, if the insured had an exist- 
ing disease which co-operated with the accident to cause his death, and without 
which the accident would not have caused his death, the double indemnity pro- 
vision of the policy did not apply and the plaintiff could not recover. Under these 
circumstances, we do not feel that any mistake on the part of the jury could 
have occurred. It is plain that the District Judge had in mind the distinction 
between a condition of the insured and a cause of death which is not infre- 
quently met in cases of this sort and was touched upon by Judge Parker in 
Mutual Life Ins. Co. v. Dodge (C. C. A.) 11 F.(2d) 486, 59 A. L. R. 1290. It 
was not unimportant in the case at bar to make clear to the jury that a diseased 
condition of the insured, unless an essential factor in the fatal result, would not 
prevent a recovery under the policy in suit. 

[4-9] Finally the company contends that the District Court should have 
directed a verdict in its favor because the plaintiff, as the beneficiary under the 
policy, on October 9, 1928, prior to the institution of the present suit, accepted 
a voucher check in the sum of $5,000 and indorsed thereon a statement that 
the check was accepted as full payment and full and complete settlement of any 
and all claims of whatever nature under the policy. It is said that the transaction 
constituted an accord and satisfaction between the parties, and discharged the 
company from all liability under the policy. The court declined to direct a ver- 
dict on this account, but charged the jury that, if they should find that the com- 
pany had given the check, and that it was accepted by the plaintiff in full satis- 
faction of all liability, and was intended as such under the policy, then the plain- 
tiff could not recover; that the statement on the voucher that it was intended 
as a full settlement of all claims under the policy was not binding upon the 
jury, who should take into consideration all the circumstances surrounding the 
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transaction, and should decide whether the parties understood and intended that 
the amount received by the beneficiary should be in full discharge not only of 
the ordinary liability, which was conceded, but was intended to be in discharge 
of the double indemnity liability. If it was not so understood and intended, the 
acceptance and indorsement of the check would not bar the plaintiff from re- 
covery if her case was otherwise made out. 

We think that this instruction was as favorable to the company as it had 
the right to expect. The principles of accord and satisfaction are well settled. 
There must be a consideration in this as in other contracts. Consequently it is 
held that, where a debt is liquidated or certain, and is due, payment of a less 
sum is not a satisfaction thereof, although the creditor agrees to accept it as 
such; but where a claim is in dispute, payment and acceptance of a less sum 
than claimed in satisfaction ordinarily operates as an accord and satisfaction, for 
under such circumstances there is a sufficient consideration for the settlement. 
1 C. J. 539, 551. But it is clear in the case at bar that there was no consideration 
for the release of so much of the claim as depended upon the application of 
the double indemnity clause. The company in its pleadings conceded that the 
policy was in full force and effect at the time of the insured’s death, and hence 
at least the sum of $5,000 was payable to the beneficiary. There was no pay- 
ment of any part of the claim which is now in dispute. There were in fact two 
separate and distinct claims in the one contract, one of which depended upon 
the death of the insured while the policy was in good standing, and the other 
upon the existence of an accidental cause of death. Payment of an amount con- 
cededly due on one of two claims arising on separate promises in the same con- 
tract is not a good consideration for a release of a claim on the other. Matlack 
Coal & Iron Corp. v. New York Quebrach Ext. Co. (C. C. A.) 30 F.(2d) 275; 
Keene v. Gauen (C. C. A.) 22 F.(2d) 723. 

In connection with this point the insurance company claims that the court 
erred in excluding evidence tending to show that the policy was in a lapsed con- 
dition at the time of the insured’s death as bearing on the question of considera- 
tion for a complete release. This evidence, however, was properly excluded by 
the District Judge, because the complaint alleged that at the time of the insur- 
ed's death, the policy was in full force and effect, and the answer conceded this 
allegation to be true. Under this state of the pleadings, evidence tending to show 
that the policy had lapsed before the insured’s death was obviously inadmissible, 
at least until some amendment of the pleadings should be made. The beneficiary 
did not come in court to meet this issue, and it is at least doubtful whether 
the court would have permitted an amendment of the pleadings, even if application 
therefor had been made. Certainly the evidence was inadmissible in the state of 
the case when it was offered. 

Irrespective of the lack of consideration, the facts of the case fail to make 
out a contract of accord and satisfaction of the claim of double indemnity for 
the fundamental reason that there was no meeting of the minds of the parties 
on this point. The testimony shows clearly that the beneficiary under the policy 
was not aware that it contained a double indemnity clause, and that the company 
on its part had no reason to believe, when the settlement was made, that a claim 
would be made that the death of the insured was caused by accidental means. The 
undisputed evidence is that the beneficiary did not secure possession of the policy 
and knowledge of its contents until after the execution of the indorsement upon 
the check, and that the proof of death, in the possession of the company at the 
time the settlement was made, indicated that the death was not caused solely by 
accidental means, but was complicated with or induced by hypertension or high 
blood pressure of the deceased. Obviously the release could have no reference 
to the double indemnity clause and constituted no bar to a claim thereunder. See 
“hi Ins. Ass’n v. Wickham, 141 U. S. 564, 12 S. Ct. 84, 35 L. Ed. 860; 1 Corpus 


iris, 527. 


Finding no error in the rulings of the court, the judgment will be affirmed. 
McClintic, District Judge, dissents. 
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WHITE v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
4 Div. 770. 
Court of Appeals of Alabama. April 21, 1931. 
Rehearing Denied May 19, 1931. 
134 Southern Reporter 823. 

1. INSURANCE. 

Recovery could not be had on life policy, notwithstanding efforts to re- 
vive or reinstate it after default in premium payments which insured never paid 
nor tendered. 


Appeal from Circuit Court, Coffee County, W. L. Parks, Judge. 

Action on a policy of life insurance by Horace A. White, as administrator 
of the estate of Jesse M. White, deceased, against the Equitable Life Assur- 
ance Society of the United States. From a judgment for defendant, plaintiff 
appeals. 

Affirmed. 

C. L. Rowe, of Elba, for appellant. 

Wilkerson & Brannen, of Troy, and W. M. Brunson, of Elba, for appellee. 

Rick, J. 

This was a suit by appellant against appellee on a policy of life insurance 
issued on the life of appellant’s intestate, Jesse M. White. 

There is in the record an agreement of counsel which indicates that two 
suits—this one and another—on two separate policies, are to be governed by 
this appeal; the said agreement reciting “a consolidation” of the two suits, etc. 

Only one complaint is before us, however, so we will deal with the ques- 
tions raised with reference to the suit of which it is a part, leaving the said 
“agreement” to, as we apprehend, control the disposition of the other suit re- 
ferred to in it. 

To appellant’s complaint—in Code form—appellee filed a plea, alleging in 
essential substance that the policy sued on was not in force at the time of 
the death of plaintiff's intestate, by reason of failure of intestate to keep the 
premiums on said policy paid up, according to the provisions of same; the 
particular allegation of default in payment of said premiums being with regard 
to the payment of the premium due on August 1, 1926, the time for the pay- 
ment of which was by mutually satisfactory agreement extended to January 
1, 1927. This plea appears to be in all respects sufficient, and was unchallenged 
by demurrer. 


(For other cases, see Insurance, Dec. Dig. § 362.) 
I 


Appellant filed a replication to said plea, alleging, as we deem pertinent here, 
that, while his intestate did default in the payment of the annual premium due 
August 1, 1926 (payable, as we have before mentioned, on January 1, 1927), vet, by 
a procedure which he describes, intestate undertook in, to wit, the month of 
February, 1927, to revive, or reinstate, said policy; and that, performing the acts 
necessary, according to appellee’s advice, to reinstate said policy, he heard nothing 
from appellee until, to wit, February 3, 1928, at which time he was advised that 
the reinstatement of the policy had been denied in, to wit, the month of February 
or March, 1927; that intestate then, to wit, in February or March, 1928, undertook 
to have said policy reinstated, but that it never was done, and he died with the 
status as we have undertaken to outline. 

It plainly appears from the allegations of said replication that the annual 
premium due on said policy on August 1, 1927, was neither paid nor tendered by 
intestate to appellee. 

Demurrers filed by appellee to the said replication were sustained. And, ap- 
pellant declining to plead further, the court rendered judgment in its favor. 

[1] This appeal, without bill of exceptions, follows. Whatever might be said 
with regard to intestate’s efforts to revive, or reinstate, the policy in February, 
1927, he was not excused from paying, or at least offering to pay the annual pre- 
mium due August 1, 1927. 

The demurrers to the replication were properly sustained. Brooklyn Life Ins. 
Co. v. Bledsoe, 52 Ala. 538; Watts v. Metropolitan Life Ins. Co., 211 Ala. 404, 
100 So. 812. 

Superior to anything we could say, in elaboration of this holding, would be 
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to quote, copiously, from the opinion in the Bledsoe Case, supra, which seems to 
be, in all respects, reaffirmed in the opinion on rehearing in the Watts Case, supra 
That appears useless, and the reader is referred to the opinion in the said Bledsoe 
Case for the reasons for our holding. \ 

[2] Appellee’s plea, as above indicated, set forth a full and complete defense to 
the action. Demurrers having been sustained to appellant’s replication thereto, and 
appellant declining to plead further, the action of the court in rendering judgment 
for appellee is here affirmed. Brown vy. Commercial Fire Insurance Co., 86 Ala. 


189, 5 So. 500; Andrews v. Hall et. al., 132 Ala. 320, 31 So. 356. 
\ffirmed. 





NORTH CAROLINA MUT. LIFE INS. CO. v. MARTIN. 6 Div. 876. 
Supreme Court of Alabama. May 21, 1931. 
134 Southern Reporter 850. 
1. INSURANCE. 


Policy stipulating that it contained entire contract, contract was not self- 
correcting, affording adequate remedy at law for mistake in inserting different name 
as beneficiary in policy from that insured requested in application. 

This was so, since the application, on proper predicate, would be evi- 
dence in a direct proceeding for reformation; but, not being a part of the 
contract, it could not be received at law for purposes of self-correction, 
nor to vary the terms of the policy as to the person intended. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

INSURANCE. 


Direct proceeding to reform life policy as to beneficiary’s name affords clearer 
more adequate remedy than at law, regardless of statute (Code 1923, § 8371). 
(For other cases, see Insurance, Dec. Dig. § 143[7].) 
INSURANCE. 
Policy naming beneficiary as “A. C. Thomas, ——— N.” 


clearly disclosed bene- 
ficiary was designated. 


(For other cases, see Insurance, Dec. Dig. § 156[1].) 
4. INSURANCE. 

Only mutuality required as to beneficiary in policy is that insured should have 
such person in mind, and insurer should concur in person design: ated by insured. 

Insurer need not know the beneficiary at all; insurer’s purpose being to 
identify in the policy the person known and designated by insured. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 
INSURANCE. 


Reformation of mistake in name of beneficiary in policy did not involve making 
new contract, nor reforming party’s signature, but merely correcting body of in- 
strument to conform to common intent. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

6. INSURANCE. 

Insurance policy may be reformed as other instruments. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

INSURANCE. 2 

Insured may take out life policy, naming any 
lary need not have insurable interest. ; 

(For other cases, see Insurance, Dec. Dig. § 114.) 

8. INSURANCE. a — ; 

Reformation for mistake in beneficiary’s name in life policy 
denied because death of insured intervened and 


one as beneficiary, and benefic- 


could not be 
beneficiary gave no consideration. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from Circuit Court, Jefferson County; Wm. M. Walker, Judge. 

sill to reform a policy of life insurance by 
North Carolina Mutual Life Insurance Company. 
murrer to the bill, respondent appeals. 

Affirmed. 

Huey Welch & Stone, of Bessemer, for appellant. 


Ace Thomas Martin against the 
From a decree overruling a de- 
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G. M. Edmonds, of Birmingham, for appellee. 

BouLpin, J. 

The bill is for the reformation of a policy of life insurance. 

Complainant claims to be the beneficiary named in the policy; and, upon the 
death of the insured prior to the filing of the bill, entitled to the proceeds. 

The matter of reformation is an alleged mistake in the name of the beneficiary, 
complainant, as written into the policy. 

Complainant, in the bill, gives his name as “Ace Thomas Martin,” also known 
and called “A. C. Thomas Martin,” and in the prayer is further called “Acy 
Thomas Martin.” 

In the policy of insurance, made exhibit to the bill, as copied in the record be- 
fore us, under the heading “Name of Bene ficiary,’ appears “A. C. Thomas, N.” 

The bill avers that, in the application for insurance, the insured requested 
defendant, the insurer, to make “A. C. Thomas Martin” beneficiary, but by mis- 
take the insurer inserted “A. C. Thomas N.” 

The application is not embodied in, attached to, nor incorporated by reference 
into the policy. 

[1] The policy stipulates that it contains the entire contract. 

The contract cannot, therefore, be held self-correcting, affording adequate 
remedy at law. 

The application, on proper predicate, would be evidence in a direct proceeding 
for reformation; but, not being a part of the contract, it could not be received at 
law for purposes of self-correction, nor to vary the terms of the policy as to the 
person intended. 37 C. J. 410. The policy knows no man by the name of “Martin.” 
The only surname there shown is “Thomas.’”’ Whatever name was in the applica- 
tion, the insurer may have changed his purpose and named “A. C. Thomas” in the 
policy. 

[2] In any event, a direct proceeding for reformation affords a clearer more 
adequate remedy. Burt v. Burt, 221 Pa. 171, 70 A. 710. We reach such conclusion 
without regard to Code, § 8371. Supreme Forest Woodmen Circle v. Knight, 9 
Ala. App. 428, 64 So. 196; Royal Neighbors of America v. Fortenberry, 214 Ala. 
387, 107 So. 846. 

The name inserted in the policy indicates the draftsmen thought the name of 
the beneficiary was “A. C. Thomas,” and so inserted the name, followed by some 
descriptive word ending with “N,” probably intending to insert the omitted letters 
when known. 

[3] It does not follow there was no meeting of the minds as to naming a 
third person beneficiary nor as to the identity of such person. 


The policy clearly discloses a beneficiary was designated to receive the proceeds. 

[4] The only mutuality required as to the person is that the insured should 
have such person in mind, and that the insurer should concur in the person desig- 
nated by him. An insurance company need not know the beneficiary at all; his 
purpose is to identify in the policy the person known and designated by the insured. 

[5] The case does not involve the making of a new contract for the parties, 
nor the making of one which they never consummated. It resolves itself into the 
simple question of mistake in the name of the beneficiary designated. The person's 
name is for identification, descriptive matter, subject to reform: ition as other matters 
of description. It is not a case of reformation of a signature of a party, if such 
case could arise, but of correcting the body of the instrument to conform to the 
common intent. 

[6] That an insurance policy may be reformed as other instruments is every- 
where recognized. 32 C. J. 1140; American Traders’ Nat. Bank v. Henderson 
(Ala. Sup.) 133 So. 36. 

[7] A person may take out and carry a policy of insurance on his own life, 
naming as beneficiary whom he pleases. The beneficiary need not have an insurable 
interest, such as the law requires where one person procures insurance on the life 
or property of another. Afro-American Life Ins. Co. v. Adams, 195 Ala. 147, 70 
So. 119; National Life & Accident Ins. Co. v. Bridgeforth, 220 Ala. 314, 124 So. 
886: American National Ins. Co. v. Moore, 14 Ala. App. 413, 70 So. 190 (certiorari 
denied 195 Ala. 694, 70 So. 1012); 37 C. J. 390. 

[8] It is of no concern that the insurance was a pure bounty to the beneficiary 
from the insured, that no consideration passed from the beneficiary to any one. The 
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contract was supported by the premium paid by insured to insurer. The right of 
the beneficiary became fixed on the death of the insured. Reformation cannot be 
denied him for want of consideration, nor because the death of the insured had 
intervened. Meyerson v. New Idea Hosiery Co., 217 Ala. 153, 115 So. 94, 55 A. L. 
R:. 1231. 

The demurrers to the bill were properly overruled. 

Affirmed. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 





SPRINGFIELD LIFE INS. CO. v. SLAUGHTER et al. No. 266. 
Supreme Court of Arkansas. April 27, 1931. 
38 Southwestern Reporter (2d) 13. 
1. INSURANCE. 

Life policy held to make insured’s answers relating to his health warranties 
and not mere respresentations. 

Policy contained provision that all statements as to insured’s physical 
condition were true and were made to enable him to obtain life insurance, 
that insured covenanted and warranted that he had read questions and 
answers regarding his health before signing the application, and that each 
of the answers were true and were the only answers on which the appli- 
cation for insurance was made, and that insured agreed that, if he had 
misrepresented any material fact or failed to make full disclosures of any 
material fact, policy should be void. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2. INSURANCE. 

Under undisputed testimony that insured was in bad health and had been for 
long time when application for life policy was made, insurer held entitled to direct- 
ed verdict. 

(For other cases, see Insurance, Dec. Dig. § a ) 

Appeal from Circuit Court, Phillips County; . D. Davenport, Judge. 

Action by Odie Slaughter and others against ‘ae Springfield Life Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Reversed and complaint dismissed. 

Duty & Duty, of Rogers, and Brewer & Cracraft, of Helena, for appellant. 

Jo M. Walker, of Helena, for appellees. 

HUMPHREYS, J. 

This appeal is an appeal from a judgment for $500, statutory penalty_and 
attorney’s fee recovered by appellees against appellant in the circuit court of Phil- 
lips county upon a life insurance policy issued on June 27, 1931, to Sam Butler, in 
which appellees were the beneficiaries. When the testimony in the trial court had 
been concluded, appellant requested an instructed verdict in its favor, which the 
court refused, over its objection and exception. 

Appellant contends that the trial court erred in refusing to peremptorily 

nstruct a verdict for it, and requests a reversal of the judgment for that reason. 

The policy sued upon contained the following provision: 

“This policy is issued in consideration of the application of the insured which is 
made a part of this contract, a copy of which is attached hereto,” ete. 

The application, made a part of the contract, contained the following questions, 
answers, and provisions: 

“Are you in good health? If not, state facts fully. Yes. 

“Have you ever had or do you now have any of the following diseases? Drop- 
sy—No. 

“All the statements as to my physical condition, age, nationality and occu- 
pation are true and correct and are made to enable me to obtain life insurance in the 
Springfield Life Insurance Company. I further covenant and warrant that I had 
read each of the foregoing questions and answers before signing my name to this 

pplication and each of said answers are full, complete and true in every parti- 
ular and are only statements and answers upon which this application for insur- 
nee is made. 

“I further agree that if it should develop that I have misrepresented any ma- 
crial fact covered by the above interrogatories or failed to make full disclosures 

f any material fact, the policy shall be null and void. 
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“The applicant assumes the entire burden of making full disclosures and true 
statements and revelations as to his bodily condition and history and of fully in- 
forming himself with reference thereto before signing and delivering this applica- 
tion; and further expressly agrees that no lack of knowledge with reference thereto 
shall to any extent whatsoever excuse him from any error or misrepresentation 
made herein.” 

[1, 2] The provisions of the policy set out above clearly made the answers re- 
lating to the health of the insured warranties and not mere representations. They 
were in the nature of an absolute agreement and not statements of belief. This con- 
struction of the contract leaves only one question to be determined here, and that is 
whether the undisputed evidence reflects that the insured was in bad health when 
the application for the policy was made. The undisputed testimony discloses that 
the insured was in bad health and had been for a long time when he applied for 
the policy. He was suffering from dropsy at the time he made the application and 
died therefrom within two months after the policy was delivered to him. Based 
upon these facts, the trial court should have granted appellant’s request for an in- 
structed verdict and dismissed appellees’ complaint. 

On account of the error indicated, the judgment is reversed, and the complaint 
of appellees is dismissed. 

BURNETT v. MODERN WOODMEN OF AMERICA. No. 255. 
Supreme Court of Arkansas. April 20, 1931. 
Rehearing Denied May 18, 1931. 
38 Southwestern Reporter 24. 
INSURANCE. 

Evidence showing insured was not resident of state when he disappeared, 
beneficiary could not recover on life policy on statutory presumption of death 
from absence (Crawford & Moses’ Dig. § 4111). 

Crawford & Moses’ Dig. § 4111, providing that any person absenting 
himself beyond the limits of the state for five years sucessively shall 

be presumed to be dead in any case in which his death may come in 

question, unless proof be made that he was alive within that time, applies 

only to residents of the state, and not to a resident who had ceased to 

be such at the time of his final disappearance. 

(For other cases see Insurance, Dec. Dig. § 440.) 


Appeal from Circuit Court, Pulaski County; R. M. Mann, Judge. 

Action by R. P. Burnett against the Modern Woodmen of America. From 
a judgment dismissing the cause, plaintiff appeals. 

Affirmed. 

Coulter & Coulter, of El Dorado, for appellant. 

Rose, Hemingway, Cantrel & Loughborough,of Little Rock, for appellee. 

SMirnH, J. 

This cause was tried in the court below upon an agreed statement of facts, 
and it appears therefrom that the Modern Woodmen of America, a fraternal 
beneficiary society, organized under the laws of the state of Illinois, issued 
a benefit certificate to Jud Watson in 1921, payable, upon the death of the in- 
sured, to his uncle R. P. Burnett. 

The monthly assessments were regularly paid until April, 1930. In March, 
1922, Watson, the insured, left the state and went to Oklahoma, where he was 
last heard from directly in 1923. The subordinate lodge at Beebe, of which 
Watson was a member, knew of his disappearance, but accepted assessments 
and dues from Burnett, the beneficiary, until April, 1930, at which time demand 
was made upon the insurer for the payment of the face of the benefit certifi- 
cate. Liability was denied, however, because of section 78 of the by-laws of 
the insurance order, which provides that “no presumption of death shall arise 
from disappearance which does not continue for a period equal to the life ex- 
pectancy of the insured.” 


The briefs of opposing counsel contain an interesting discussion of the 
validity of this by-law, it being insisted by the plaintiff that it is void, as be- 
ing contrary to section 4111 C. & M. Digest. This section reads as follows: 
“Any person absenting himself beyond the limits of this State for five years 
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successively shall be presumed to be dead, in any case in which his death 
may come in question, unless proof be made that he was alive within that 
time.” 

We do not decide the question of the validity of the by-law, quoted above, 
for the reason that the statute, which we have also quoted, does not apply 
under the facts of this case. 

Exhibited with the agreed statement of facts was the correspondence be- 
tween the plaintiff beneficiary and the insurance order. One of these letters 
reads as follows: 

“Beebe, Ark. 7/30/26 
“Mr. Truman: 

“Dear Neighbor and Sir: In answer to yours just received in regards to 
neighbor Jud Watson will say that he lef hear 4 years ago this past March and 
that was the last time I have seen or hear of him only through a woman hear she 
said she heard from him about one year later, and that he was in Tulsa Okla- 
homa and that he was going under the name of Jack Mete. His reason for 
leaving hear was a woman trouble and he gave some bad cks not enough to 
amount to anything in regard to his war business he enlisted hear with Com- 
pany B at Beebe Ark I cant at this time give you Major but can later if neces- 
sary, Co. B Infantry 153 cant say whathr or not he was caring any war insur- 
ance but think he was as the bonus bill was about all he would talk about now 
in my last letter to you I tol you that he had one sister living in England Ark 
but I failed to give you her name her name is Magie Jackson she gets her 
mail at England Ark Rout 1. The last I seen or heard of him was when he lef 
hear and he was working for me at that time as delivery boy and helper in 
store so any information you can give me in locating him will be appreciated 
with kind regards will close. 

“Resp. R. P. Burnett.” 

A reply to this letter was written, which reads as follows: 

“Warsaw, Ill. August 2, 1926. 
“Mr. R. P. Burnett Beebe, Arkansas. 

“Dear Sir: Yours of July 30th regarding Jud Watson received. You say 
that you heard through a woman that she heard from him about one year 
after he disappeared, which would have been three years ago. That he was 
then in Tulsa, going under the name of Jack and I am not able to make out 
the last name. Is it Metz. Will you please give them the name and address 
of this woman, or if she is in Beebe find out from her how she came to 
hear from him, whether or not it was by letter or otherwise. 

“I enclose an envelope for your reply. 

“Yours truly, 
“Truman Plantz, General Attorney.” 

Indorsed upon this reply and as an answer to the questions which it con- 
tained was the following notation: 

“Answer this woman died about one and one half years ago and the rea- 
son she come to hear from him he was courting her and after he left he cor- 
responded with her and he gived his name as Jack Metz. 

“Resp. R. P. Burnett.” 

The case of Wilks v. Mutual Aid Union, 135 Ark. 112, 204 S. W. 599, 600, 
was one in which the beneficiary in a membership certificate or policy of in- 
surance sought to recover thereunder upon the presumption of death which 
section 4111, C. & M. Digest, creates in the cases to which it applies. We 
there said: 

“The phraseology of the statute is somewhat ambiguous, but the trial court 
correctly interpreted its meaning in its instruction No. 2. ‘Any person,’ as 
used in this statute, means any person who is a resident of this state and who 
absents himself from his home or residenec beyond the limits of the state for 
a period of five successive years and who has not been heard from by near 
relatives, friends, or neighbors, those who would naturally make inquiry con- 
cerning his whereabouts and who would most likely receive communication 
from him and be in a position to know whether or not he was living. If he 
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has not been heard from by these or others, his death will be presumed unless 
there is proof to the contrary. 

“In view of the nomadic habits of H. M. Wilks as disclosed by the evi- 
dence, it cannot be said as a matter of law that he had anything like a per- 
manent home or residence in this state. It was a question for the jury, under 
the evidence adduced, as to whether or not H. M. Wilks was a resident of the 
state in the first place, and in the second place as to whether or not, if a resi- 
dent, he had been absent from the state for a period of five successive years 
without being heard from by those who would most likely hear from him.” 

The statute, as thus construed, applies only to residents of the state, and 
does not apply to a resident who had ceased to be such at the time of his 
final disappearance. The purport of the correspondence, set out above, is that 
the insured had ceased to be a resident of this state and had become a resi- 
dent of Oklahoma. It was recited that his reason for leaving this state was 
“a woman trouble” and that “he gave some bad cks.” These circumstances 
fully sustain the contention of the insurance order that the insured did not 
have anything like a permanent home or residence in this state, and that the 
statute, therefore, did not apply. 

There was, therefore, no sufficient proof of death, and the cause was properly 
dismissed, and that judgment must be affirmed, and it is so ordered. 


COOKSON vy. PRUDENCE MUT. LIFE INS. ASS'N OF CALIFORNIA. 
Civ. 4331. 
District Court of Appeal, Third District, California. April 20, 1931. 
Rehearing Denied May 20, 1931. 
298 Pacific Reporter 856. 
1. INSURANCE. 
Power of benefit association to levy assessments against policyholders is 
strictly limited to purposes set forth in statute and by-laws of association (Civ. 
Code, § 453). 
Civ. Code, § 453, provides each association may, on the death of a 
member, levy an assessment on the surviving members. 
(For other cases, see Insurance, Dec. Dig. § 733.) 
2. INSURANCE. 
Benefit association could not claim forfeiture of policy for nonpayment of 
assessment made to provide for future death claims (Civ. Code § 453). 


(For other cases, see Insurance, Dec. Dig. § 750.) 


Appeal from Superior Court, Merced County; E. N. Rector, Judge. 

_Action by Cassie Cookson against the Prudence Mutual Life Insurance As- 
sociation of California. Tudgment for plaintiff, and defendant appeals. 

Athrmed. 

H. W. Zagoren, of Sacremento, for appellant. 

C. H. McCray, of Merced, for respondent. 

Mr. Justice Plummer delivered the opinion of the court. 

The plaintiff had judgment for the sum of $1,500 alleged to be due on a 
certain policy of insurance issued by the defendant upon the life of Leon A. 
Cookson, now deceased, in which policy the plaintiff was named as the beneficiary. 
From this judgment the defendant appeals. ; 

The transcript shows: That the defendant is a mutual life insurance com- 
pany; benefits being paid to beneficiaries upon the decease of the person to whom 
the policy is issued. That on or about the 14th day of December, 1927, the de- 
fendant issued to Leon A. Cookson, now deceased, a policy of insurance in the 
sum of $1,500, in which policy the plaintiff was named as the beneficiary. There- 
after, and on or about the 12th day of February, 1929, said Leon A. Cookson 
died. Due proof was made of the death of said Leon A. Cookson, and demand 
made for the payment of the amount specified in the insurance policy. Not 
being paid, this action was begun. 

As a defense to the action, the defendant in its answer alleged as follows: 
“That on or about the Ist day of November, 1928, the said defendant above named 
duly and regularly, in accordance with the terms of its by-laws in such cases 
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made and provided, levied an assessment of $1.00 per member for the purpose 
of raising sufficient funds with which to meet death benefits; that the said Leon 
A. Cookson failed, refused and neglected to pay such assessment, and by reason 
thereof, and under and by virtue of the terms of the certificate and policy set 
forth in plaintiff's complaint on file in the above entitled matter, the said policy 
duly and regularly lapsed.” No demurrer was filed to the answer of the defend- 
ant; yet its manifest insufficiency will appear from what is hereinafter set forth. 

The policy of insurance issued to the said Leon A. Cookson provided for the 
payment of semiannual dues of $2, payable on the Ist day of June and Ist day 
of December of each year. The policy also provided that, upon notice of the 
death of a member in good standing, the holder of the policy would be liable 
to an assessment in the sum of $1 to pay death benefits. It appears that the fund 
from which benefits were paid was sometimes called the “mortuary fund” and 
sometimes the “benefit fund.” The policy also provided that in the event of the 
death of the said Leon A. Cookson the company would pay to the plaintiff the 
sum of $1,500, provided, however, that there were at least 1,500 members of the 
association in good standing. In the event that there were not that many members 
in good standing, the amount payable on the policy would be reduced accordingly. 

The record introduced by the appellant shows the following proceedings had 
in relation to the alleged assessment set forth in its answer, to wit: 

“Minutes of Special Meeting of the Board of Directors of Prudence Mutual 
Life Insurance Association 
“October 20, 1928. 

“Upon motion duly made, seconded and carried, the following resolution was 
unanimously adopted: 

“Be it Resolved: That as the Benefit Fund of this Association is below the 
sum of $1.00 for each one thousand dollars of insurance in force, that being 
the amount required to be carried on hand, the secretary is instructed to levy 
an assessment to be called Assessment No. 3, against the members of this Associa- 
tion according to the terms of their respective Certificates to provide money for 
the payment of future death claims. 

“Oscar Wells, a member in good standing whose death was reported Septem- 
ber 5, 1928. 

“Julius Lound, a member in good standing whose death was reported August 
30, 1928. 

“To provide for the payment of these claims this call for our Benefit Fund 
was made necessary. 

“T, C. E. Fielder, Secretary of the Prudence Mutual Life Insurance Associa- 
tion, do hereby certify that the foregoing is a full, true and correct copy of a 
resolution ordering the Secretary to levy an assessment against the members of 
this Association, to be known as Assessment No. 3, duly adopted by the Board 
of Directors of said Corporation at a special meeting of said Board held at 
the office of the Association on the 20th day of October, 1928, at the hour of 
8 p. m. 

“TSeal.] C. E. Fielder, 
“Secretary, Prudence Mutual Life Insurance Association.” 

Thereafter, notice of the levy of the assessment was duly and regularly mailed 

to all members: 





“Prudence Mutual Life Insurance Association 
“1405 O Street, Sacramento, California, 
“November 1, 1928. 
“Benefit Call No. 3 
“Clyde T. Carnahan, Maple Apts., Manteca, California. 
“Your call is for $1.00. 


“Since those mentioned in Benefit Call No. 2, made July 15, 1928, the fol- 
lowing death claims have been paid: Mrs. Helen Morgan, Sacramento, Calif.; 
Julius Lound, Petaluma, Calif. This Association is 15 months old, has paid 4 
death claims and made only 2 benefit calls to date. It is now necessary, as pro- 
vided in the second paragraph of your Certificate, to make a call for the benefit 
fund to provide funds for payment of future death claims. Promptness in meet- 
ing this payment is greatly appreciated by the Home Office. Send it Now. 
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“Return this notice with your remittance and it will be stamped paid and 
returned to you as your receipt. 

“C. E. Fielder, Secretary 

“P. S. Please be sure that your remittance reaches the Home Office within 
15 days from the date of this notice.” 

Note: This is a form of notice similar to the one mailed all members, in- 
cluding Leon A. Cookson. 

Upon receipt of the foregoing notice, Leon A. Cookson, now deceased, mailed 
to the defendant association a check in the sum of $1. This check was drawn 
on a bank in Sebastopol, was received by the appellant at Sacramento, and in 
due course forwarded to the First National Bank at Sebastopol, upon which it 
was drawn. On November 19, 1928, the bank returned to the appellant the check 
in question marked “N. S. F.” (meaning “not sufficient funds”). On the same 
day the appellant wrote to the said Leon A. Cookson stating the fact that the 
check had been returned marked “N. S. F.,” concluding its letter as follows: 
“We are holding this check in our office and ask that you advise us just what 
disposition to make of this check.” To this letter the said Leon A. Cookson re- 
plied stating that the check was O. K. On or about the Ist of December, 1928, 
the said Leon A Cookson forwarded to the appellant a check for $2 to cover 
his semi-annual dues falling due on the Ist day of December, 1928. This check 
was received and cashed by the appellant and the amount thereof retained. 

Counsel for the plaintiff stipulated at the trial that the $1 check had never 
been paid. 

Upon this appeal it is contended by the appellant that the policy of insurance 
issued upon the life of Leon A. Cookson lapsed by reason of the failure to pay 
the assessment of $1 levied in October, 1928. On the part of the respondent it 
is contended: First, that the alleged assessment is invalid; second, that the check 
was received in payment; and, third, that the appellant waived any forfeiture 
of the policy on account of nonpayment of the assessment, by accepting and re- 
taining the semiannual dues paid by the said Leon A. Cookson, on or about the 
Ist day of December, 1928. 

{1, 2] From the views hereinafter expressed, consideration need be given 
only to the first contention of the respondent, to wit, that the alleged assessment 
was and is invalid. The by-laws of the association, among other things, provide 
as follows: “Each member shall pay to the secretary any and all assessments 
made from time to time in consequence of the death of a member or members of 
the Association. No assessment shall be more than $1.00 on account of the death 
of any one member. The funds collected from members by assessments upon the 
death of a member or members shall constitute the death benefit fund.” The 
by-laws further provided that this fund should be used for no other purpose than 
the payment of death claims allowed by the board of directors, upon proof to 
the satisfaction of the board. 

The power of the board of directors of the association in levying assess- 
ments to pay death benefits is strictly limited by the provisions of section 453 of 
the Civil Code. So far as applicable here, that section reads: “Each association 
provided for in this chapter may, on the death of a member, levy an assessment 
on the surviving members of not exceeding three dollars for each member, and 
collect the same, and pay the benefits provided in the contract of insurance,” et 
A reference to the excerpt from the defendant’s answer which we have set forth 
herein discloses that no reference is made to the fact of any members having 
been deceased, nor does it set forth any facts showing the necessity for levying 
the assessment. It is simply an allegation that an assessment of $1 per member 
was levied for the purpose of raising sufficient funds with which to meet death 
benefits. 

This brings us to a consideration of the resolution constituting the assessment, 
and showing the purpose for which it was levied. We here again quote that 
portion of the resolution made the basis and showing the purpose of the assess- 
ment, to wit: “Be it Resolved that as the benefit fund of this Association is 
below the sum of $1.00 for each $1000.00 of insurance in force, that being the 
amount required to be carried on hand, the secretary is instructed to levy an 
assessment, to be called Assessment No. 3, against the members of this Associa- 
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tion, according to the terms of their respective certificates, to provide money for 
the payment of future death claims.” The notice sent out with the resolution 
purporting to authorize the levying of an assessment sets forth that payment had 
already been made to Julius Lound, whose death was reported August 30, 1928. 
The assessment, however, purports to cover, not for past deaths, but to make 
provision for future death claims, directly contrary to the authority conferred 
and limited by section 453 of the Civil Code. This question has been passed upon 
a number of times by different courts, and the power to levy assessments is 
strictly limited to the purposes set forth in the statutes and by-laws of the 
association. 

In volume 3 (2d Ed.) of Joyce on Insurance, § 1263, we find the follow- 
ing: “A Company is authorized to levy an assessment upon policy holders only 
for death losses that have actually occurred. It cannot claim a forfeiture of a 
policy for nonpayment of an assessment made in advance of a death loss.” Again, 
in section 1310 of the same volume the law is thus stated: “As has been stated 
in a prior section the act of making an assessment is a ministerial, and not a 
judicial one; therefore, no presumption can arise in favor of the regularity of 
an assessment, and it is an affirmative matter, both of pleading and evidence neces- 
sary to establish a forfeiture for nonpayment of an assessment, that the assess- 
ment should appear to have been made in the manner, mode, and in conformity 
with the authority given, and for a proper purpose. The general allegation that 
it was duly made is insufficient.’ (We may here refer to the excerpt of appel- 
lant’s answer set forth herein, wherein it is deficient in that it contains no such 
allegation.) “It must appear that the loss occurred before making the assessment, 
ind during the terms of the policies assessed; also, that the levy was made upon 
all the members liable to contribution.” 

In 32 C. J. 1216, the power of a board of directors to levy assessments is 
defined as follows: “The power to levy assessments may be exercised only when 
the conditions prescribed in the contract of insurance exist, and to justify assess- 
ments they must be such as are authorized by statute, by the charter or by-laws 
f the Company, or by the insurance contract.” Nothing in the statute, the by- 
laws, the charter, or the insurance contract involved in this case authorizes the 
levy of an assessment for future death claims. 

In Hogan vy. Pacific Endowment League, 99 Cal. 248, 33 P. 924, 927, regarding 
the power of boards of directors to levy assessments, the rule is thus stated: 
“In levying assessments the directors act ministerially, and not judicially, and 
therefore no presumption arises in favor of their legality or regularity (Nib. Mut. 
Ben. Soc. § 280; Bac. Ben. Soc. § 377): nor can assessments be made for anti- 
cipated losses unless provision therefor is made in the articles of association 
(Rosenberger v. Washington Mut. Fire Ins. Co., 87 Pa. 207; Crossman v. Massa- 
chusetts Ben. Ass’n, 143 Mass. 435, 9 N. E. 753).” The same rule is set forth 
in the case of Schultz et al. v. Citizens’ Mut. Life Ins. Co., 59 Minn. 308, 61 
N. W. 331, where the Supreme Court of Minnesota held that an assessment on 
policvholders could only be levied for losses that had actually occurred, and not 
for future losses or future anticipated losses. 

In 14 Ruling Case Law, page 970, the text reads as follows: “A Mutual 
Insurance Company whose constitution and By-Laws do not provide for an 
emergency fund cannot justify assessments for the creation of such fund.” 

In May on Insurance, volume 2 (4th Ed.) § 557, the text on the subject we 
are considering reads: “An assessment can only be valid when laid under the 
conditions stated in the charter. It must appear that such a state of affairs existed 
when the vote was passed as to authorize the vote itself, as that losses and 
expenses had actually been incurred beyond the available assets on hand which 
could not be met but by an assessment.” And further, in section 560b, it is 
stated: “A member does not forfeit by neglecting to pay an assessment not made 
in accordance with the provisions of the Constitution of the order, although it 
was in accordance with a custom of the order with which the member was not 
shown to be acquainted.” 


_ As the alleged assessment involved in this action, and for the nonpayment 
f which appellant claims a forfeiture of the policy sued upon, upon its face 
appears to have been made in contravention of the provisions of section 453 of 
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the Civil Code as well as in contravention of the cases which we have cited, it 
follows that no forfeiture of the policy upon which this suit is based has oc- 
curred, and that the appellant has shown no defense to the action. Whether the 
receipt and retention for a considerable period of time of the $1 check by the 
appellant, and the receipt and retention of the $2 paid as dues, constituted in the 
first instance, a payment of the assessment and a waiver of default thereafter, 
appear to be immaterial, as from what we have set forth the judgment must be 
affirmed, and it is so ordered. 


ATLANTA LIFE INS. CO. v. THOMPSON. No. 21351. 
Court of Appeals of Georgia, Division No. 1. May 13, 1931. 
158 Southeastern Reporter 775. 
INSURANCE. 


Premium receipt card in local agent’s handwriting held properly excluded to 

show last premium payment, in absence of evidence of truth of statements thereon. 
In action against insurer, premium receipt card of insurer was offered 

in evidence and purported to show, in handwriting of local agent of com- 

pany, that last weekly payment on policy was paid on certain date, which, 

if true, would show policy was in arrears for more than four weeks be- 

fore insured’s death, defeating suit thereon. There was no evidence show- 

ing conclusively that agent’s figures and statements on card were true, and 

agent himself did not testify, but witness for insurer stated that card was 

received from agent and that he did not know of own knowledge that it 

was correct, but that it depended on honesty of agent. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

Error from City Court of Dublin; G. C. Bidgood, Judge. 


Action by Stella Thompson against the Atlanta Life Insurance Company. 
Judgment for plaintiff, defendant’s motion for new trial was overruled, and de- 
fendant brings error. 


Affirmed. 

E. L. Stephens, of Dublin, for plaintiff in error. 

Burch & Daley and R. I. Stephens, all of Dublin, for defendant in error. 

Syllabus Opinion by the Court. 

Broyes, C. J. 

1. The court did not err in refusing to admit in evidence a certain premium 
receipt card of the defendant company, which purported to show, in the hand- 
writing of a local agent of the company, that the last weekly payment on the pol- 
icy was paid on the Ist day of April, 1929 (which, if true, would have established 
the fact that the weekly payments on the policy were in arrears for more than 
four weeks before the death of the insured, and, under the terms of the policy, 
would have defeated the plaintiff’s suit). There was no evidence adduced which 
showed conclusively that the agent’s figures and statements on the receipt card 
were true. The agent himself did not testify; and the witness for the company, 
who testified that the card had been received by the company from the agent, tes- 
tified further: “I don’t know of my own knowledge that it’s correct. It depends on 
the honesty of the man [the agent who filled it out] as to whether it’s correct or 
not * * * [ will not swear that Thomas [the agent in question] was honest.” 

2. The verdict was authorized by the evidence, and the refusal to grant a new 
trial was not error. 

Judgment affirmed. 

Luke and Bloodworth, JJ., concur. 


INTER-SOUTHERN LIFE INS. CO. v. OMER. 
Court of Appeals of Kentucky. May 12, 1931. 
38 Southwestern Reporter (2d) 931. 


1. INSURANCE. 

“Blue note,” whereby insurer agreed it would accept payment of defaulted 
premium at later date if insured should pay it with interest, and that insurance 
would be continued in force in meantime, was valid. 


(For other cases, see Insurance, Dec. Dig. § 357.) 
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2. INSURANCE. 

Insurer’s acceptance of payment of interest and part payment on principal 
of “blue notes,” in accordance with terms of communication to insured that 
it merely extended rights granted by note for an additional period, did not con- 
stitute estoppel to claim it was not to be regarded as subsisting obligation. 

(For other cases, see Insurance, Dec. Dig. § 357.) 

3. INSURANCE. 

Where insured did not comply with terms of “blue note,” or avail himself 
of extension thereof, rights under policy must be measured as if note had never 
been given. 

(For other cases, see Insurance, Dec. Dig. § 357.) 

4. INSURANCE. 

Insurer, by accepting part payment of “blue note,” waived forfeiture for 
nonpayment of premium and “blue note.” 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. INSURANCE. 

Reinstatement, where life insurer accepted part payment of premium, waived 
forfeiture, and continued in force the original policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

6. INSURANCE. 

Life insurer’s retention of partial payment of entire premium estops it to 
deny liability. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

7. INSURANCE. 

Insurer cannot treat contract as valid for purpose of collecting premium 
and invalid for purpose of indemnity. 

(For other cases, see Insurance, Dec. Dig § 392[1].) 

8. INSURANCE. 

Life insurer’s previous course of dealing, with acceptance of part payment 
of premium long after delinquency, constituted waiver of conditions respect- 
ing time of accepting premiums. 

Evidence disclosed that life insurance company had accepted pay- 
ment of every semiannual premium on a date later than the one stipu- 
lated, that due on March 15, 1925, was accepted on April 15, that due on 
September 15, 1925, for which a note maturing November 15, 1925, was 
given, was paid December 11, 1925, and that due March 15, 1926, was 
accepted December 23, 1926, long after the policy had lapsed according 
to its terms. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

9. INSURANCE. . 

Where insurer accepted part payment after default in payment of premium 
and premium note, such payment carried policy for proportionate period. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

10. INSURANCE. 
Policyholder has property right in reserve fund (Ky. St. § 659). 
(For other cases, see Insurance, Dec. Dig. § 37. 

11. INSURANCE. 

Statutes respecting reserve must be regarded as forming part of policy 
to same effect as if embodied therein (Ky. St. § 659). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

12. INSURANCE. 

Under policy giving option of “paid up” and “extended” insurance, and 
providing that, on failure to exercise option on default, extended insurance 
would be granted, no demand was necessary for extended insurance on default 
of payment of premium. 


(For other cases, see Insurance, Dec. Dig. § 366.) 
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13. INSURANCE. 
Insured held entitled to extended insurance which inured to him because 
of partial payment on life insurance premium. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 
14. INSURANCE. 


Life insurance company held bound by published table as regards extended 
insurance. 


(For other cases, see Insurance, Dec. Dig. § 367[3].) 
15. INSURANCE. 

Statute requiring recognition of insured’s rights to net value of lapsed policy 
held not to apply to double indemnity provision (Ky. St. § 659). 

(For other cases, see Insurance, Dec. Dig. § 364.) 

16. INSURANCE. 

Provision of life policy regarding cessation of double indemnity benefits 
on default in premium payments held valid. 

The provision for double indemnity provided in part that benefits 
should cease to be in force when any premiums provided for in policy 

or in supplementary contract should not be paid when due, while any 

nonforfeiture provision in policy was in effect, or when premiums on 

policy should cease to be payable in accordance with terms, or when any 
premium for such benefits should not be paid when due. 

(For: other cases, see Insurance, Dec. Dig. § 364.) 

17. INSURANCE. 

When life policy lapsed for nonpayment of premium, rights acquired by 
insured under double indemnity provision terminated, and beneficiary was not 
entitled to its benefits, though extended insurance carried policy beyond in- 
sured’s death. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, First 
Division 

Action by Lillie T. Omer against the Inter-Southern Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed in part, and reversed in part. 

Woodward, Hamilton & Hobson, of Louisville, for appellant. 

John A. Huffaker, of Louisville, for appellee. 

STANLEY, C. .; 

On September 15, 1924, the appellant issued a policy of insurance for $1.000 
on the life of James C. Omer in consideration of the payment of a semiannual 
premium of $15.84. This sum included $1.61 for a supplemental agreement to 
double the indemnity for accidental death and other benefits not involved in 
this case. Omer lost his life by accident on January 3, 1928, and his administrator 
has recovered a judgment for $2,000 on the contract. The policy contained 
the standard clause for its lapse or termination upon the nonpayment ot pre- 
miums, subject to the nonforfeiture provisions. The case involves the effect 
of a note executed in licu of payment of a premium and the question of liability 
under the extended insurance provisions of the policy. 

The. insured defaulted in the payment of the premiums due March 15, 192¢ 
and September 15, 1926, but on December 23, 1926, he paid the former, and tor 
the latter gave to the company what is denominated in insurance parlance a 
“blue note,” dated September 15, 1926, and maturing January 27, 1927. With 
the exception of dates, amount, and name the note is identical with that copied 
in the opinion of Morgan vy. Inter-Southern Life Insurance Co., 221 Ky. 382, 
299 S. W. 186, 187, to which reference is made for its terms. The note was not 
paid at maturity, but about six weeks thereafter, on March 11th, the company 
accepted a payment of $5.19, and advised the insured that his note had been 
credited by that amount (35 cents interest), leaving a balance of $11 due on 
the note, “which has been extended to April 5, 1927, without otherwise altering 
the terms of the note.” No further payment was made. 

It will be’ observed that four semiannual premiums had been paid and $4.84 
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paid on the fifth one—credited on principal of the note. If the “blue note” 
is to be considered as the payment of his premium or the extended insurance 
allowed by the policy is to be computed from its maturity, it is conceded that 
Omer was insured at the time he met his death; but, if the extended insurance 
is to be counted from the date the premium for which it was given was pay- 
able, to wit, September 15, 1926, the “blue note” is eliminated from considera- 
tion, and he was not insured, unless upon a different theory, which is to be 
later considered. 

The identical question was involved in the Morgan Case, supra, and the 
court held that the extended insurance should be computed from the date of 
the maturity of the “blue note.” A reconsideration of the construction to be 
given such an instrument in the same respect is urged upon us in this case. A 
controlling provision in the note is as follows: “That, if this note is not paid on 
or before the date it becomes due, it shall thereupon automatically cease to be 
a claim against the maker, and the company shall retain said cash as part 
compensation for the privileges granted herein and for keeping said insurance 
in force to the due date of this note; and all rights under said policy shall be 
the same as if said cash had not been paid nor this agreement made.” 

The reference to cash payment and the benefits obtained for its considera- 
tion are inapplicable, as there was no partial payment of the premium in cash, 
and the note was given for all of it. By the acceptance of the note, the laps- 
ing of the policy was saved (which is a matter of materiality to an insurance 
company), and a promise to pay interest on the deferred premium secured. In 
consideration therefor the full liability under the contract was continued; where- 
as, if the note had not been accepted, there would have been a limited liability 
only. 

The payment of the note was optional with the maker, and imposed no 
personal obligation on him. Atlantic Life Insurance Co. v. Bender, 146 Va. 312, 
131 S. E. 806, 808. According to its terms, the note cannot be regarded as the 
payment of the premium or as an evidence of a subsisting obligation or as an 
acknowledgment on the part of the company that it regarded the insured as 
indebted to it. The company could not have enforced its payment. It was 
simply a collateral agreement that the company would accept payment of the 
defaulted premium at a later date if the insured should choose to pay it with 
interest, and that the insurance would be continued in force in the meantime. 
There was no waiver of the right to subsequently declare a forfeiture—to speak 
more accurately, a lapse—but only an agreement by the company to disregard 
the breach which had already occurred and to postpone the exercise of the 
right to treat the policy as having lapsed. Fidelity Mutual Life Ins. Co. v. Price, 
117 Ky. 25, 77 S. W. 384, 25 Ky. Law Rep. 1148. The parties to the contract 
simply agreed that the execution of the note should breathe new life for the 
time being in the partially extinct and gradually expiring policy. 

The purpose of the execution of the note was not to fix a new date for 
the start of the period of extended insurance. It but evidenced an accommo- 
dation or indulgence to the assured—a period of grace not contained in the 
policy—and was not intended to be in itself a payment or satisfaction. If the 
premium should not be paid, the legal effect was to restore conditions, or the 
relations between the parties, to the same status as if the instrument had not 
been executed, and to bring into effect the terms of the policy as to its lapse 
on default in payment of premium on the date due. Dreeben v. Mutual Life 
Insurance Co. (C. C. A.) 29 F.(2d) 963; Sims v. Jefferson Standard Life Insur- 
ance Co., 18 Ga. App. 347, 89 S. E. 445; Underwood v. Jefferson Standard Life 
Insurance Co., 177 N. C. 327, 98 S. E. 832; Sexton v. Insurance Co., 157 N. C. 
142, 72 S. E. 863. These terms are that the policy should lapse and become 
null and void on nonpayment of the premium on the designated dates or within 
the period of grace allowed for such payment, “except as provided in the sec- 
tions entitled ‘Option on Surrender or Lapse’ and ‘Non-Forfeiture.’” 

The instrument is radically different from one incurring absolute, or even 
conditional, liability on the maker, such as that considered in Inter-Southern Life 
Ins. Co. v. Morrow, 227 Ky. 293, 12 S.W.(2d) 692. The many authorities deal- 
ing with a note of that character have no place in our considerations here. This 
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note, as an inspection of that record shows, is like the one treated by the parties 
and the court in the Morrow Case as having no bearing because it was past 
due and had not been paid. 

{1] Substantially the same form of note seems to be used by insurance com- 
panies generally, and its validity and their right to extend the privileges grant- 
ed by its execution have been recognized and upheld by other courts as not be- 
ing violative of statutes against discrimination or the making of special induce- 
ments not specified in the policy. Diehl v. American Life Insurance Co., 204 
Iowa, 706, 213 N. W. 753, 53 A. L. R. 1528. ae Short’s Adm’x vy. Reserve 
Loan Life Insurance Co., 175 Ky. 554, 194 S. W. 773. There was no legal im- 
pediment to the making of the agreement by the parties, as is declared in the 
analogous case of Fidelity Mutual Life Insurance Co. vy. Price, supra. 

The question we have before us was decided by the Appellate Court of 
California in Eddie v. New York Life Insurance Co., 75 Cal. App. 199, 242 P. 
501, 502. The court ruled that the extended insurance must be computed from 
the maturity of the premium and not from the maturity of the “blue note.” It 
is said in the opinion: “The legal effect of a note such as that executed on 
February 23, 1917, has frequently been before the courts of this country, and it 
Las uniformly been held that such notes do not work an extension of the time 
when the extended insurance would automatically start after a lapse, but that 
such notes are merely accommodations to the insured, to be construed in ac- 
cordance with their terms that, if the insured fails to pay within the time desig- 
nated in the note, the policy shall be deemed to have lapsed at the time of the 
forfeiture. Underwood y. Jefferson Standard Life Insurance Co., 177 N. C. 327, 


98 S. E. 832, 835; White v. New York Life Insurance Company, 200 Mass. 510, 


513, 86 N. E. 928, 929; Robnett v. Cotton States Life Ins. Co., 148 Ark. 199, 230. 


S. W. 257, 259, 260; Bogue v. New York Life Ins. Co., 103 Neb. 568, 173 N. W. 
591, 592.” 

See, also, Bank of Commerce v. New York Life Insurance Co., 125 Ga. 552, 
54 S. E. 643. Compare Fidelity Mutual Life Ins. Co. v. Price, supra. 

Construing the “blue note’ as only the grant of an additional period of 
grace, the running of the period of extended insurance was concurrent with it. 
Such interpretation has been given with respect to the usual 30 days’ grace. 
Missouri State Life Insurance Co. v. Carey (Tex. Com. App.) 276 S. W. 227. 
But see 3 Couch on Insurance, § 634, showing the construction in this regard 
may be dependent upon particular terms of the policies. 

[2] The appellee argues that the acceptance of the payment of the accrued 
interest and $4.84 on the principal of the note constituted a waiver and an estop- 
pel to claim that it was not to be regarded as a subsisting obligation. The ac- 
ceptance was in accordance with the terms of the communication to the insured, 
that is, that it merely extended the rights granted by the “blue note” for an 
additional period, and we do not regard the act as having the effect suggested. 
The appellant argues that this payment is to be considered only as compensa- 
tion for that extension. As indicated, reference in the body of the paper to 
the construction to be given to a payment in part of the matured premium in 
cash, the note being for the balance, is to be disregarded, for there was no 
such partial payment in the beginning. The partial payment of $5.19, credited 
on the note some time after it was extinguished, should be regarded simply 
as the acceptance of the payment of a part of the past-due premium and in- 
terest, reference to which will be later made. 

[3] The insured did not comply with the express terms of the note or avail 
himself of the extension to April 5, 1927. We are of the opinion, therefore, that 
the rights under the policy which he had and to which his beneficiary succeed- 
ed must be measured as if the note had never been given. Holly v. Metropoli- 
tan Life Insurance Co., 105 N. Y. 437, 11 N. E. 507; White v. New York Life 
Insurance Co., 200 Mass. 510, 86 N. E. 928. This conclusion requires the over- 
ruling of so much of the opinion of Morgan v. Inter-Southern Life Insurance 
Co., supra, as holds that the computation of extended insurance should begin 
at the maturity of the “blue note” rather than the due date of the premium 
for which it was given. We may say, however, that the same result in that 
case would have been reached upon other grounds. 
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It follows as a consequence of the foregoing conclusion that the extended 
insurance should in this case be computed from September 15, 1926, unless re- 
gard be had for the partial payment. 

[4-7 By accepting the payment of $5.19 on March 11, 1927, the company 
waived the forfeiture for the nonpayment of premium due September 15, 1926, 
and elected to treat the policy as restored and as a subsisting obligation after 
the default both in payment of premium and payment of the “blue note.” The 
rule in such instances is fully treated in Equitable Life Assurance Society v. 
Brewer, 225 Ky. 472, 9 S.W.(2d) 206. See, also, Lantz, v. Vermont Life Insur- 
ance Co., 139 Pa. 546, 21 A. 80, 10 L. R. A. 577, 23 Am. St. Rep. 202. The rein- 
statement continued in force the original policy, and did not create a new con- 
tract. Missouri State Life Ins. Co. v. Jensen, 139 Okl. 130, 281 P. 561; New 
York Life Ins. Co. v. Buchberg, 249 Mich. 317, 228 N. W. 770, 67 A. L. R. 1483. 
The retention of the partial payment of the entire premium estops it to deny 
its liability. Cooley on Insurance, 704, 930. An insurer cannot treat the con- 
tract as valid for the purpose of collecting premium and invalid for the pur- 
pose of indemnity. Kentucky Live Stock Insurance Co: v. Stout, 175 Ky. 343, 
194, S. W. 318; Glens Falls Insurance Co. v. Elliott, 223 Ky. 205, 3 S.W.(2d) 
219. It cannot, as stated in Ray v. Commonwealth Life Ins. Co., 184 Ky. 215, 
211 S. W. 736, take a contrary position when subsequent events make it to its 
interest to do so. 

[8] The contract provides that the company would not accept payment of 
the premium in installments different from the annual sum, unless such change 
was made on an anniversary date of the policy and upon written notice. But 
it is well settled that an insurance company may have pursued a course of 
conduct or custom not within the express terms of its contract which may af- 
ford a basis for a reasonable excuse for the insured not paying the premiums 
at the time or in the manner stated in the policy. Halliday v. Equitable Life 
Assurance Society, 54 N. D. 466, 209 N. W. 965, 47 A. L. R. 446; 14 R. C. L. 
1182; AXtna Life Insurance Co. v. Hartley, 67 S. W. 19, 68 S. W. 1081, 24 Ky. 
Law Rep. 57. Other than that made contemporaneously with the issuance of 
the policy, the company had accepted payment of every semiannual premium 
on a date later than the one stipulated. That due March 15, 1925, was accept- 
ed on April 15th; that due on September 15, 1925, for which a note maturing 
November 15th was given, was paid December 11, 1925; that due March 15, 
1926, was accepted December 23, 1926, long after the policy had lapsed accord- 
ing to its terms. This course of dealing, coupled with the acceptance of a 
part payment of the premium long after delinquency, constituted a waiver of 
the conditions in the policy respecting the time of the acceptance of the pay- 
ment of premiums. 

We do not, therefore, regard as applicable the cases relied on by the ap- 
pellant to the effect that an insurance company cannot be required to accept a 
payment less than the full premium and continue the policy in force. That is 
another question. The company here did accept it. 

We have not overlooked the claim that this partial payment was in con- 
sideration of the privileges granted by the “blue note.” Is it not inconsistent 
to say to the insured that for that payment a period of grace is granted you, 
but, unless you pay more, we shall consider that there has been no such period 
of grace, and that you defaulted in the payment of the premium as of its orig- 
inal due date? Either the policy must be deemed to have lapsed at the ma- 
turity of the note or end of the period of grace so bought, or else value must 
be given for the money received. There is no neutral ground of nonliability. 
The company vigorously denies the first conception. So it cannot escape the 
alternative 

The company received and retained the insured’s money, and he or his 
eneficiary was entitled to receive some value for it. A settlement must be 
made. A cash refund could not be demanded. It was paid and received for 
insurance coverage, and settlement must be made in insurance. As to just 
what or how much that insurance is presents something of a problem. 


} 


lhe policy provides—in consonance with insurance economics—that “the 
insurance hereunder is based upon an annual premium payable in advance.” 
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The stipulated annual premium for the principal insurance is $27.35, the semi- 
annual premium $14.23, and the quarter annual premium $7.26. For the sup- 
plementary insurance the sums are $3.09, $1.61, and $.82, respectively. The 
larger proportionate fractional year premiums take care of interest on the de- 
ferred portions of the annual payment. Technically speaking, the whole year's 
premium is regarded as paid, and the company is considered as making a loan 
of the unpaid portion. When the insured dies while that deferred part re- 
mains unpaid the amount is deducted from the proceeds of the policy. In the 
contract involved here, it is stipulated: “If death occurs within the days of 
grace or during the period covered by any installment, if the premium is pay- 
able in installments, any unpaid premium or installment thereof for the then 
current policy year shall be deducted from the amount payable hereunder.” 
Had this payment been $7.26, the stipulated quarterly premium, instead of $5.19, 
undoubtedly such theory would apply and such construction be given, and the 
entire premium due September 15, 1926, would be regarded as paid. Query: 
Under the familiar doctrine as to construing insurance contracts favorable to 
the insured, since the insurer accepted less than a seminannual or quarter an- 
nual premium, to wit, about one-sixth—and that loaded with interest—should 
not the same rule be applied? Compare Prudential Insurance Co. v. Chestnut, 
9 Ga. App. 781, 72 S. E. 170. An answer to the query is not here required, 
however, for, upon a basis less burdensome in principle, it will be found that 
the appellant is liable for the main policy. 

The least the insured could be expected to demand was the benefits of 
the policy for a period proportionate to the fraction of the premium paid—pro 
tanto coverage for a pro rata payment. On March 11, 1927, he paid the com- 
pany interest on the full semiannual premium (which should have been satisfied 
on September 15, 1926) to January 27, 1927, and $4.84 on the premium. That 
is the sum with which we must deal. 

In 3 Couch on Insurance, § 631, it is stated that as a general rule part pay- 
ment of a premium will not prevent a forfeiture. But the text continues: “The 
general rule is subject, however, to such exceptions as may arise by some agree- 
ment whereby the policy may be kept in force by part payment, or where there 
is a waiver, for even the acceptance of a promise to pay the premium, with- 
out actual payment of any part thereof, is sufficient, as where credit is given 
or a check is accepted. So, a receipt of part of the premium after forfeiture 
has been held to constitute a waiver. And where small partial payments were 
made from time to time until insured’s death, when only a very small frac- 
tional amount remained unpaid, that contract was held not to be forfeited.” 

There are many authorities declaring it to be the duty of an insurance 
company to appropriate funds in its hands which are sufficient to satisfy a 
quarterly or semiannual premium to that purpose and prevent a forfeiture. 
Citizens’ Life Ins. Co. v. Boyle, 139, Ky. 1, 129 S. W. 303. See annotations, 6 
A. L. R. 1400. 

We find only a domestic case and one other (and that rested upon it) 
directly in point as to the application to be made of a smaller portion of a 
premium accepted and retained by the company. 


In Etna Life Insurance Co. v. Hartley, 67 S. W. 19, 21, 68 S. W. 1081, 24 
Ky. Law Rep. 57, the insured defaulted in payment of a premium of $128.40 
due March 10th. On the 19th, the company advised him his past-due premium 
had been reduced by $5.65, the amount of dividend earned by the policy. 
Nothing more had been paid on the premium when he died on March 25th. 
The conclusion of the court is thus expressed: “Therefore we conclude the in- 
surance company owed the insured on the 10th day of March the sum of $5.65. 
This sum the insurer could have paid direct to the insured; or, if it chose to 
do so, it might credit it upon his premium that day due. It had elected to 
credit it upon the premium, and while, undoubtedly, it could not have been 
compelled to have accepted less than the full annual premium in order to con- 
tinue the policy in force, and while it could not have been compelled to have 
applied this dividend upon the premium, yet, having elected to do so, and hav- 
ing actually done so, as is shown by its letter to the assured dated the 19th 
day of March, we conclude that it could not, during the time that that sum paid 
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the premium on the policy, declare it to be forfeited for non-payment of pre- 
mium. Five dollars and sixty-five cents overpaid by a few cents the premium 
upon this policy from the 10th of March to the 25th. We conclude that the 
insured was not in default at the time of his death. May, Ins. 345a.” 

In Halliday v. Equitable Life Assurance Society, 54 N. D. 466, 209 N. W. 
065, 47 A. L. R. 446 (which relied on the Hartley Case as authority), it was 
held, where it had been the custom of the company to apply dividends as 
credits on premiums, that it could not declare the policy forfeited for nonpay- 
ment of premium during the time that the amount of the dividend was suf- 
ficient to pay the premium; the custom being regarded as an election to do 
so. The opinion directed attention to the distinction to be drawn between the 
Hartley Case and those cases where the insurer simply held a sum less than 
the stipulated premium, e. g., a dividend, and had not made an election, actual 
or constructive, to apply the amount on a premium obligation. 


[9] In the policy before us, the stipulated annual premium was $27.35 for 
the principal policy and $3.09 for the supplemental contract for double indem- 
nity in case of accidental death and disability benefits. On the basis of $30.44 
premium for 12 months, the $4.84 partial payment proportionately carried the 
policy 58 days, or to November 13, 1926. That date must be considered the 
time at which the policy lapsed for nonpayment of premiums, subject to its 
nonforfeiture provisions. There was then a commutation into term insurance 
for an extended period. 

[10, 11] In modern life insurance business the persons insured in effect in- 
sure one another of the same class. A portion of the premiums paid is used 
: establish a reserve fund for the satisfaction and payment of the policies. 

Each policyholder has a property right in that reserve. For a treatise on the 
relationship of an insurance company and its policyholders, and an elucidation 
of the doctrine of their participation in its reserve and profits or surplus, its 
origin, development, and theory or rationale, reference is made to United States 
Life Insurance Co. v. Spinks, 126 Ky. 405, 96 S. W. 889, 103 S. W. 335, 29 Ky. 
Law Rep. 960, 31 Ky. Law Rep. 185, 13 L. R. A. (N. S.) 1053. The recognition 
of the policyholder’s interest in the reserve, that is, the portion which has 
been allotted to his policy, is demanded, and its forfeiture or confiscation pro- 
hibited by statutes enacted by most if not all the states under the police powers 
of government. See section 659, Kentucky Statutes. Those statutes must be 
regarded as entering into and forming a part of the policy to the same effect 
as if embodied therein. Peak v. Mutual Benefit Life Insurance Co., 172 Ky. 245, 
189 S. W. 195; Prudential Insurance Co. v. Ragan, 184 Ky. 359, 212 S. W. 123, 
certiorari denied 250 U. S. 668, 40 S. Ct. 14, 63 L. Ed. 1198. 

The net value of the interest of the holder of any policy of insurance in 
the reserve set aside for the payment of his policy and others of the same 
class is determined by the amount of money he has paid in as premiums. It 
is capable of ascertainment in dollars and cents. When so ascertained, the 
sum is treated as the payment of a single premium for the purchase of insur- 
ance of a definite amount payable at the death of the policyholder—a paid-up 
policy—or for the purchase of insurance for the full amount of the policy for a 
limited time—extended insurance. A discussion of the economics and the method 
of calculation will be found in United States Life Insurance Co. v. Spinks, supra; 
Jefferson vy. New York Life Insurance Co., 151 Ky. 609, 152 S. W. 780; Maddox 

Mutual Life Ins. Co., 193 Ky. 38, 234 S. W. 949, 22 A. L. R. 1276; and Orange’s 
Ix’rs v. Mutual Benefit Life Ins. Co., 199 Ky. 429, 251 S. W. 204. 

[12] The policy involved gives recognition to the statutory demands and 
the rights of the insured in the reserve. The option is given to choose “paid- 
up insurance” or “extended insurance,” and a table is published showing the 
alue and extent of those respective rights. It is provided that, upon failure to 
xercise the option upon défault in the payment of premium, extended insur- 
ince would be granted according to the table published in the policy. That 
is no gratuity personal to the insured but a vested property right which upon 
is death survives to his beneficiary. No demand was necessary. New York 
life Insurance Co. v. Van Meter, 137 Ky. 4, 121 S. W. 438, 136 Am. St. Rep. 
“82; Mutual Benefit Life Insurance Co. v. Harvey, 117 Ky. 834, 79 S. W. 218° 
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25 Ky. Law Rep. 1992, 111 Am. St. Rep. 269; National Life Insurance Co. v. 
Kuykendoll, 206 Ky. 361, 267 S. W. 140. 

The published table shows that, after payment of two annual premiums, 
the insured was entitled to extended insurance for 363 days, and after payment 
of 3-year premiums to extended insurance for 3 years and 56 days. There is 
also this stipulation in the policy in connection with that table: “If the premium 
on this policy be paid in installments allowance will be made in computing 
bencfits for that portion of the premium paid over and above the number of 
years indicated in the table.” 

The appellant conecdes that the insured was entitled to extended insurance 
for 363 days computed from September 15, 1926; but that would not carry 
the policy to the date of his death. It ignores the partial payment of $4.84 
on the third year’s premium, or rather claims it was for another consideration, 
as we have indicated. We have already stated our conclusion that the insured 
was, and his beneficiary is, entitled to the proportional benefits which it pur- 
chased. And as shown, in computing the reserve or determining the net value 
of the policy, the premiums paid are taken as the basis of calculation. The 
company, quite appropriately, has here recognized that installment payments 
on the premiums must be taken into consideration. 

In Clark v. New York Life Insurance Co., 101 S. C. 258, 85 S. E. 594, and 
First Texas Prudential Insurance Co. v. Sorley (Tex. Civ. App.) 272 S. W. 
346, the policy tables provided for extended insurance on a yearly basis, as 
does that we have here. But it does not appear that either policy contained 
any express provision that consideration would be given to an installment pay- 
ment. In the Clark Case the insured had paid two quarterly payments and 
defaulted on the third one. The policy was not affected by any statute, but 
the court construed the agreement for the acceptance of quarterly payment 
of premiums in connection with the policy so as to sustain the contention that 
the assured was entitled to extended insurance, not only for the amount prom- 
ised in the table upon payment of 2 years’ premiums, but for the additional 
time purchased by the two quarterly premiums which he had paid. In the Sor- 
ley Case there was a statute similar to ours that the reserve or net value should 
be calculated “at date of default of premiums.” The insured had paid three 
quarterly premiums, and the same conclusion was reached and declared. See, 
also, Taylor v. New York Life Insurance Co., 209 N. Y. 29, 102 N. E. 524. 

[13] It is clear that the insured was entitled to the extended insurance 
which inured to him by virtue of the payment of $4.84 on the third year’s premi- 
um. Had he paid the full annual premium on the main policy—$27.35—he would 
have been entitled to 1,151 days extended insurace, or 788 days more than he 
was by reason of having paid 2 years’ premiums. If the payment of $27.35 
entitled him to 788 days, the payment of $4.84 entitled him proportionately to 
140 days. Adding this to the 363 days conceded him, his policy extended 1 
year, 4 months, and 17 days. Computing this from the date which we have as- 
certained his entire contract of insurance was carried, viz. November 13, 1926, 
the term did not expire until April 1, 1928, practically 3 months beyond his 
death. 

[14] Perhaps if the calculation should be made by the intricate, mathe- 
matical processes and with the precision of an actuary upon the basis which 
the policy declares its table is computed, some little difference would appear. 
But the company is bound by its published table (Cabell v. Mutual Benefit Life 
Insurance Co., 157 Ky. 752, 163 S. W. 1119), and it is not improper to consider 
its stipulation as to the additional period to which the third annual payment 
entitled the insured as the basis of a simple calculaion in proportion to ascer- 
tain what benefits a part of that annual premium acquired. 

The foregoing conclusion makes it unnecessary to consider the opposing 
contentions of the parties regarding the application of certain dividend coupons 
to the payment of the premiums. 

We have referred to the denominated “Supplementary Contract” provid- 
ing for certain benefits additional to those granted by the principal policy. It 
is stipulated in the record that the insured, Omer, “was instantly killed by 
accident on January 3, 1928.” If the supplementary contract was in effect at 
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that time, the beneficiary is entitled to double the indemnity named in the policy, 
that is, to $2,000 

Separate benefits for the $3.09 additional annual premium were granted. 
The conditions upon which that liability depended are thus expressed: “In 
event of the accidental death of the insured, the Company agrees to pay double 
the face amount of this policy, if during the premium paying period, and before 
default in the payment of any premium, and before waiver of any premium on 
account of disability and before any non-forfeiture provision is in effect and 
before the Insured is sixty years of age.” 

Another pertinent clause is as follows: “These benefits shall cease to be 
in force when any premiums provided for in the Policy or this supplementary 
contract, shall not be paid when due; while any non-forfeiture provision in 
the Policy is in effect, or when premiums on said Policy shall cease to be pay- 
able in accordance with its terms, or when any premium for these benefits, shall 
not be paid when due.” 

[15-17] We have already determined that at the latest the policy lapsed 
November 13, 1926, subject to the nonforfeiture provisions; that is, the right to 
extended insurance. Those provisions are expressly excluded from this sup- 
plementary agreement, which is, in its essence an accident policy. The statute 
requiring recognition of an insured’s rights to the net value of a lapsed policy 
has no application to accident insurance of this character. The terms of the 
contract with respect to this double indemnity are clear and unambiguous, are 
not contrary to any rule of law or public policy, and must be given effect. In- 
ter-Ocean Casualty Co. v. Dunn, 219 Ky. 103, 292 S. W. 742. When the policy 
lapsed for nonpayment of the premium, the rights acquired by the insured 
under this supplementary agreement terminated. The appellee, therefore, is 
not entitled to a judgment for its benefits. 

The judgment is affirmed to the extent that it allows a recovery for $1,000 
under the principal policy, and is reversed in so far as it awards double indem- 
nity under the supplementary contract. 

Whole court sitting. 


LEWIS v. METROPOLITAN LIFE INS. CO. No. 4022. 
Court of Appeal of Louisiana. Second Circuit. May 20, 1931. 
134 Southern Reporter 699. 
1. INSURANCE. 


Wife could not recover on life policy, absent evidence she was representative 

of succession or heir or that interest in policy vested in her on insured’s death. 
Policy stipulated that amount due should be payable to executor or 
administrator of insured, and that payment could be made to wife or any 
relation by blood or connection by marriage or any other person appearing 

to insurer to be equitably entitled to same by reason of having incurred 

expense on behalf of insured or for his burial. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. INSURANCE. 

Stipulation in policy that payment could be made by insurer to wife did not 
constitute wife beneficiary or estop insurer from contesting wife’s demand. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Appeal from Third Judicial District Court, eons of Lincoln; E. L. Walker, 
Special Judge. 

\ction by Annie Bell Lewis against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Judgment set aside, and cause era 

one Gidiere, Phelps & Dunbar, of New Orleans, for appellant. 

Barksdale, Warren & Barksdale, of Shetie for appellee. 

Wess, J. 

This is an action to recover an amount alleged to be due under an industrial 
life insurance policy issued by defendant, Metropolitan Life Insurance Company, 
on January 1, 1930, on the life of Arthe Lewis, who died on January 15, 1930. 

The policy which is annexed and made part of the petition stipulates that the 
amount due shall be payable to the executor’or administrator of the insured, and 
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it also contains a provision that payment may be made to the wife or any relation 
by blood or connection by marriage, or any other person appearing to the insurer 
to be equitably entitled to same by reason of having incurred expense on behalf 
of the insured or for his burial. There is also a provision in the policy which 
reads that: “If the insured has within two years before the date of the policy 
been attended by any physician for any serious disease or complaint, or before 
said date, has had any pulmonary disease or chronic bronchitis, or disease of the 
heart, liver or kidneys * * * unless such medical attention or previous disease is 
specifically recited in the space for endorsements and signed by the secretary, the 
liability of the insurer shall be limited to the return of the premiums paid, etc.” 

This action is brought by Annie Bell Lewis, who alleges that she was the 
wife of Arthe Lewis, the insured; that due proof of death had been made, and 
that defendant, after having issued a check for the payment of the amount of the 
policy, of which plaintiff was given notice, had refused to deliver the check to 
plaintiff or to pay any amount under the policy; and she prays for judgment for 
the full amount of the policy. 

In answer defendant admitted the issuance of the policy, payment of premium, 
death of the insured and due proof, demand for payment, and the circumstances 
alleged relative to the issuance of the check, otherwise denying plaintiff's allega- 
tions, and defendant especially pleaded that the policy had been issued after a 
medical examination of the insured; that the insured had within two years before 
the date of the issuance of the policy been attended by a physician for a serious 
disease or complaint, to wit, Bright’s disease and heart disease, etc., which disease 
was the cause of the death of the insured; and that the policy was void under the 
stipulation of the policy referred to above, and defendant was liable only for the 
return of the premium. 

Plaintiff filed a rule on defendant to show cause why judgment should not be 
rendered against it on the face of the pleadings (see Act No. 27 of 1926), and on 
trial the rule was made absolute and judgment rendered accordingly, from which 
judgment defendant appeals. 

Appellant urges that, the policy stipulating payment should be made to the 
executor or administrator of the insured, it was essential that plaintiff should have 
offered evidence showing that she appeared in such capacity, or that she became 
vested with the ownership of the rights acquired under the contract, and further 
that, under the conditions of the policy referred to above, the facts alleged by de- 
fendant constituted a complete defense to any liability under the policy. 

Considering the first defense urged by appellant, while it is apparent that the 
contract contemplated that the payment of any amount due on the policy could 
be made to the succession of the insured, it is evident the insurer could not be 
prejudiced by a payment made to the heirs of the insured, but the law does not 
declare that the wife is either the representative of the succession of her hushand 
or his heir, only in exceptional cases, or that she has a vested interest in other 
than community property. 

[1] There is not any allegation that plaintiff was the executrix or admin- 
istratrix of the succession, or heir of the husband, or that the rights under the 
policy were community property, and even though defendant had admitted that 
plaintiff was the wife of the insured, which as stated was denied, we do not think 
that she could recover on the policy in the absence of evidence showing that she 
was the representative of the succession, or heir of the insured, or that an interest 
in the policy vested in her on the death of the insured, and unless defendant should 
be held to be estopped from contesting plaintiff’s right to institute the suit, under 
the provision in the policy that payment could be made to the wife, or by having 
issued a check payable to her, we are of the opinion that the court erred in mak- 
ing the rule absolute and rendering judgment against defendant. 

[2, 3] We do not think it can be said defendant by merely having a check 
issued admitted any liability to plaintiff, or that she was entitled to receive any 
amount due under the contract, or that the stipulation that the payment of the 
amount due under the policy could be made by the insurer to the wife constituted 
plaintiff the beneficiary under the policy or estopped defendant from contesting 
the demand for payment. 

We are therefore of the opinion that the rule should have been recalle‘ 
and discharged, at plaintiff's cost, and this view of the cause renders it unneces- 
sary that we should determine whether or not the facts alleged by defendant 
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would be a defense to the suit or whether evidence would be admissible under the 
pleadings to show, either that plaintiff was the representative of the succession of 
the insured or that she had a vested interest in the policy, or whether or not evi- 
dence should be admitted in support of the special defense. 

It is therefore ordered that the rule be recalled and discharged, at plaintiff's 
cost, and that the judgment rendered in favor of plaintiff be avoided and set 
aside. It is further ordered that the cause be remanded for further proceedings, 
according = law, and that all costs incident to the rule and cost of appeal be paid 
by plaintiff. 


KUKURUZA v. JOHN HANCOCK MUT. LIFE INS, CO. 
Supreme Judicial Court of Massachusetts. Suffolk. June 24, 1931. 
176 Northeastern Reporter 788. 
1. INSURANCE. 

Continuance of insurer’s obligations under life policy except as to nonfor- 
feiture options held conditional upon payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE. 

Where insurer’s obligations under life policy were condtional upon payment 
of premiums, no affirmative action was necessary to terminate insured’s rights 
on default. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

3. INSURANCE. 

No duty of insurer to inform insured of lapse of policy could be inferred 
from provision for extended term insurance upon application. 

(For other cases, see Insurance, Dec. Dig. § 353[1].) 

4. INSURANCE. , 

Notice of lapse of life policy was not required because of insured’s illness, 
even if known to insurer. 

(For other cases, see Insurance, Dec. Dig. § 353[1].) 

5. INSURANCE. ; 

Evidence held not to warrant finding that condition as to payment of premiums 
had been waived. 

There was evidence of default in two previous premium installments, 

but there was also evidence that in each instance beneficiary, purporting 

to act for insured, applied for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

6. INSURANCE. , 7 

Evidence that agent of insurer collected premiums did not warrant inference 
that insurer was required to send agent to make collection. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

7. INSURANCE. 
_ Life policy held to contemplate contract between insurer and insured to effect 
reinstatement after default. ; 
Policy provided that it might be reinstated after default in payment 

of premiums upon production of evidence of insurability satisfactory to 

insurer and approved at its home office, and payment of arrears of 

premiums. 

(For other cases, see Insurance, Dec. Dig. § 365{1].) 

8. INSURANCE. ; ‘ 

If certificate of insurability furnished to procure reinstatement of life policy 
was not signed by authority of insured, there was no contract to reinstate. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

9. INSURANCE. : } 

If certificate of insurability furnished to procure reinstatement of life policy 


was signed by insured’s authority, truth of facts therein certified was condition 
precedent to reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 
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10. INSURANCE. 

Burden was on plaintiff claiming life policy had been reinstated to prove 
truth of facts certified in certificate of insurability. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

11. INSURANCE. 

Insurer’s knowledge of falsity of statements in application for reinstatement 
of policy is not waiver of express condition of reinstatement or estoppel to in- 
sist upon breach. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

12. INSURANCE. 

Acceptance of premiums by insurer in accordance with contract reinstating 
policy, with knowledge of falsity of statements in application for reinstatement, 
is not waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

13. INSURANCE. 

Beneficiary held chargeable with knowledge of terms of contract reinstating 
life policy and to have made payments in accordance therewith. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

14. INSURANCE. 

Insurer’s unconditional acceptance of premiums after default known to it 
would continue policy in force without reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

15. INSURANCE. 

Acceptance of premiums after reinstatement of life policy on false applica- 
tion did not continue policy in force when it was not shown that premiums were 
not accepted subject to conditions of application for reinstatement. 

The application for reinstatement was on condition of the truth of 
statements and agreements therein that insured was in good health, etc. 
(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Report from Superior Court, Suffolk County; Patrick M. Keating, Judge. 

Action by Nickolas Kukuruza against the John Hancock Mutual Life In- 
surance Company. Directed verdict for defendant, and case reported. 

Judgment for defendant. 

W. J. Barry, of Boston, for plaintiff. 

W. P. Kelley, of Boston, for defendant. 

Fie.p, J. 

This is an action of contract to recover $5,000 on an insurance policy issued 
by the defendant on the life of Awdokia Kukuruza, the wife of the plaintiff, 
and payable to the plaintiff as beneficiary upon her death. On motion of the 
defendant a verdict for it was directed, and the plaintiff excepted. The case is 
reported on the agreement that “if the trial judge was right in allowing the 
defendant’s motion and directing a verdict for the defendant, judgment is to be 
entered for the defendant, otherwise judgment is to be entered for the plaintiff 
in the sum of five thousand dollars and interest from June 6, 1927.” 

Th verdict was directed rightly. 

According to the terms of the policy the defendant insured the life of the 
insured in consideration of the payment of premiums. The policy provided for 
the payment of premiums in quarterly instalments and provided further that 
except as therein “expressly provided, the payment of any premium or instal- 
ment thereof shall not maintain this policy in force beyond the date when the 
succeeding premium or instalment becomes payable.” It was provided also that 
a “grace of thirty-one days * * * during which the policy shall remain in 
force, will be granted for the payment of premiums or regular instalments 
thereof,” and, with limitations not now material, that the policy might be rein- 
stated “after default in payment of premium” “upon production of evidence of 
insurability satisfactory to the Company and approved at its Home Office * * * 
and payment of arrears of premiums.” No modification of the policy was to be 
valid “unless made by the President, a Vice President, the Secretary or an 
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Assistant Secretary, and no other person * * * [was] authorized to modify 
or waive any of the terms and conditions of this policy, nor to extend the 
time for payment of premiums or other moneys due to the Company, or to bind 
the Company by making any promise or by accepting any representation or in- 
formation not contained in the application for this policy.” Premiums were pay- 
able “at the Home Office of the Company, or to a duly authorized agent pre- 
senting the official receipt signed by the President or Secretary, and counter- 
signed by the agent designated on such receipt.” 

It is not disputed that the quarterly instalment due January 19, 1927, which 
could have been paid without lapse of the policy on or before February 20, 1927, 
was not paid until February 28. The plaintiff’s testimony, binding upon him, 
was that a “bill” for this instalment of premium was received “seven or ten” 
days before January 19, 1927, that he paid this instalment to one Morris on 
February 28, on his personal receipt, that Morris called at his house on January 
17, 1927, and again on February 28, when this payment was made, that later 
the receipt of the defendant for this instalment was received, that previous in- 
stalments were paid to Morris on his personal receipt, and subsequently receipts 
therefor came from the defendant’s main office, and that the plaintiff “knew no 
mail came to the house that the policy had lapsed” and “didn’t know anything 
about the policy lapsing in 90 or 30 days.” There was evidence also that within 
the grace period the plaintiff paid and the defendant accepted the instalment due 
April 19, 1927. The defendant’s receipts for the premiums were in evidence. 
There was evidence that Morris was an agent of the defendant, but there was 
nothing in the policy requiring the defendant to send an agent to call for the 
premiums thereon. 

[1-4] The continuance of the defendant’s obligation under the policy, except 
as to paid-up insurance and other so called nonforfeiture options according to 
its terms, was conditional upon the payment of premiums as provided therein 
(see Jackson v. Mutual Life Ins. Co. of New York [C. C. A.] 186 F. 447), and 
no affirmative action by the defendant was necessary to terminate the correspond- 
ing rights of the insured under the policy upon default in the payment of an 
instalment of premium. Burke v. Prudential Ins. Co. of America, 221 Mass. 253, 
255, 108 N. E. 1069, Ann. Cas. 1917E, 641; Rocci v. Massachusetts Accident Co., 
222 Mass. 336, 342, 110 N. E. 972, Ann. Cas. 1918C, 529; Iowa Life Ins. Co. v. 
Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204; Williston on Contracts, §§ 746, 
758. No duty to inform the insured of the lapse of the policy can be inferred 
from the provision therein for extended term insurance upon application by the 
insured within ninety days from the due date of the instalment in default, as 
contended by the plaintiff. Nor was a notice of lapse required because of illness 


of the insured even if known to the defendant. See Rocci v. Massachusetts Acci- 
dent Co., supra. 


[5, 6] The evidence did not warrant a finding that before the payment of 
the January instalment the condition as to payment of premiums was waived by 
the defendant. No course of dealing between the defendant and the insured 
prior to the payment of this instalment was shown which would give to the 
insured the right to believe that late payment of instalments would be excused 
apart from a reinstatement of the policy as provided therein. There was evi- 
dence of default in two previous quarterly instalments—out of six due after the 
policy was issued—and evidence, binding upon the plaintiff, that in each instance 
he, purporting to act for the insured, applied for reinstatement of the policy. 
Evidence that an agent of the defendant collected premiums at the plaintiff’s 
house did not warrant an inference that the defendant was required to send an 
agent to make such collections. Baraca v. Metropolitan Life Ins. Co., 257 Mass. 
538, 540, 154 N. E. 90. It follows that, on the undisputed facts and the evidence 
binding upon the plaintiff, the policy was not in force at the death of the insured 
unless it was reinstated in accordance with its terms or unless, apart from such 
a reinstatement, the breach of the condition as to payment of premiums, in the 
case of the January instalment, was waived by the defendant or the defendant 
was estopped to insist upon it. 

[7-13] The plaintiff cannot recover on the basis of a reinstatement of the 
policy. The provision for reinstatement contemplated a contract to that effect 
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between the insured and the defendant. There was testimony that the policy 
was reinstated on a certificate of insurability, purporting to be signed by the 
insured—by her mark—wherein it was stated that she requested the defendant 
“to reinstate said policy * * * upon condition of the truth of the following 
statements and agreements,” and certified that she was “in good health” and 
“during the time * * * since the premium * * * in default became due” 
she had “had no injury, ailment, illness or disease, nor symptoms of such” nor 
had she “consulted a physician.” According to the plaintiff's testimony, when 
Morris received the payment of the instalment of premium on February 28 he 
signed the insured’s name and made a mark purporting to be hers on this cer- 
tificate, and the plaintiff signed his name as a witness to the signature. If this 
certificate of insurability was not signed by authority of the insured there was 
no contract to reinstate the policy. On the other hand, if it was signed by her 
authority she was bound by its terms, the truth of the fact therein certified was 
a condition precedent to reinstatment of the policy and the burden of proving it 
was on the plaintiff. Reidy v. John Hancock Mutual Life Ins. Co., 245 Mass. 
373, 375, 139 N. E. 538; Clark v. Mutual Life Ins. Co. of New York, 251 Mass. 
1, 4, 146 N. E. 43; Umans v. New York Life Ins. Co., 259 Mass. 573, 575, 576, 
156 N. E. 721. The evidence did not warrant a finding that the facts certified 
were true. The plaintiff admitted that on February 22, 1927, he took the insured 
to a hospital, “because she had mental trouble,’ where she remained until her 
death. Even apart from her mental condition there was no affirmative evidence of 
the truth of the statements in the certificate and there was some evidence that 
these statements were false. There was evidence that, on February 28, the plain- 
tiff told Morris that his wife was then in a hospital, and evidence, also, that 
the manager of the defendant’s office, with which Morris was connected, had 
some knowledge-of the illness of the insured. However, it is not necessary to 
consider whether the defendant was bound by this knowledge, for, under our 
decisions, its knowledge of the falsity of the statements in the application for 
reinstatement would not establish a waiver of the express condition upon which 
the policy was reinstated or estop the defendant to insist upon a breach thereof. 
McCoy v. Metropolitan Life Ins. Co., 133 Mass. 82, 85; Batchelder v. Queen 
Ins. Co., 135 Mass. 449; Thomas v. Commercial Union Assurance Co., Ltd., 162 
Mass. 29, 34, 37 N. E. 672, 44 Am. St. Rep. 323. See, also, Lumber Underwriters 
of New York v. Rife, 237 U. S. 605, 609, 35 S. Ct. 717, 59 L. Ed. 1140: Kwait- 
kowski v. Brotherhood of American Yeomen, 243 N. Y. 394, 153 N. E. 847. Com- 
pare, however, Vance on Insurance (2d Ed.) pages 497-514. Nor would accept- 
ance of premiums by the defendant, in accordance with the contract of rein- 
statement, with such knowledge, amount io a waiver or estoppel. For the pur- 
poses of this proceeding, so far as it is based upon a contract of reinstatement, 
the plaintff must be taken to have known the terms thereof and to have made 
payments in accordance therewith. See Urbaniak vy. Firemen’s Ins. Co. of Newark, 
227 Mass. 132, 134, 116 N. E. 413. No breach of condition happening after the 
reinstatement of the policy is shown. See Batchelder v. Queen Ins. Co., supra, 
135 Mass. 450. 

[14, 15] The plaintiff contends, however, that, apart from any contract of 
reinstatement, the policy was continued in force by the acceptance by the de- 
fendant of the January and April instalments of premiums. Irrespective of the 
scope of Morris’ agency for the defendant, it could have been found that the 
defendant accepted the payments with knowledge of the default in the January 
instalment. Undoubtedly the policy could have been continued in force without 
reinstatement according to its terms (see Shapiro v. Security Ins. Co., 256 Mass. 
358, 152 N. E. 370), and the unconditional acceptance of premiums by the de- 
fendant after default in payment known to the defendant would have that 
effect. Rice v. New England Mutual Aid Society, 146 Mass. 248, 252, 15 N. E. 
624; Shea v. Massachusetts Benefit Association, 160 Mass. 289, 294, 35 N. E. 855, 
39 Am. St. Rep. 475; White v. McPeck, 185 Mass. 451, 454, 70 N. E. 463; 
MeNicholas v. Prudential Ins. Co. of America, 191 Mass. 304, 308, 77 N. E. 756. 
The plaintiff's proof, however, docs not bring the case within this rule. He has 
not shown that the premiums were accepted unconditionally. There was no evi- 
dence that the January or the April instalment was not paid by the plaintiff or 
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accepted by the defendant in accordance with the terms of the application for 
reinstatement and subject to its conditions. Whether the application was made 
by Morris by authority of the plaintiff or merely with his knowledge, the plain- 
tiff must be taken to have known its terms and to have paid these instalments 
in accordance therewith, in the absence of any evidence that the payments were 
tendered upon other terms. 

It follows that, in accordance with the terms of the report, judgment is to 

entered for the defendant. 

So ordered. 


NEW YORK LIFE INS. CO. v. ABROMIETES. 
Supreme Court of Michigan. June 1, 1931. 


236 Northwestern Reporter 769. 


No. 120 


INSURANCE. 

\gent’s neglect to give premium receipt and indorse payment on application 

held not to preclude life policy from becoming effective from date of application. 
Proviso in life insurance policy stated, in substance, that policy should 
become effective from date of application if applicant paid full amount of 
first premium at time application was taken, and payment was so declared 

in application, and receipt obtained from the agent, and the company af- 

ter medical examination shall be satisfied that applicant -was, at time of 

making of-application, insurable under plan applied for. Premium was 

paid at time of application, but no receipt given therefor, nor indorsement 
made on application. It was shown that insured had no knowledge of 
any disease, either on date when application was executed or on date when 
examination was made by insurer’s physician. Subsequently, however, 

but before issuance of policy, insured consulted physician and was found 

to be afflicted with disease resulting in death. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

Appeal from Circuit Court, Wayne County, in Chancery; Royal A. Hawley, 
Judge. 

Suit by the New York Life Insurance Company against Antonnina Abro- 
mietes, wherein the defendant filed a cross-bill. Decree for the complainant, and 
the defendant appeals. 

Reversed, and cause remanded. 

Argued before the Entire Bench. 

Uno S. Heggblom, of Detroit, for appellant. 

Thomas A. E. Weadock, of Detroit, for appellee. 

Butzet, C. J. 

Sam Rosko, agent of plaintiff New York Life Insurance Company, inter- 
viewed defendant Antonnina Abromietes in regard to taking out an insurance pol- 
icy on the life of her sister, Tillie Witer, a school girl of fourteen years of age 
who was living with, and being supported by, defendant. The latter postponed 
taking out the policy for a month because she did not have the money with 
which to pay the first premium. On June 7, 1927, Rosko called on defendant, 
and the application was duly signed by assured. Defendant claims that at the 
same time the first premium was paid in cash. Plaintiff admits the receipt 
of the premium and does not deny that it was paid when the application was 
made. On June 11, 1927, the assured was examined by a medical examiner 
of plaintiff who found her to be in good health. She was attending school. 
Several days later, however, on June 14, and 15, 1927, she consulted a physi- 
cian, who found that she had symptoms of miliary bilateral tuberculosis. On 
June 20 or 21, 1927, a policy for $1,000, dated June 16, 1927, was delivered to 
defendant. A few days later assured was sent to a sanitarium. On June 28, 1927, 
she was removed in a state of coma to a hospital in Detroit, where the following 
day she died from tuberculosis complicated with meningitis and pneumonia. 

The record does not show that assured had any disease or knowledge thereof 
either on the date she was examined by the plaintiff’s physician or when the in- 
surance was first solicited or when the application was signed and the premium 
paid. The policy contained the following provisions: “9. It is mutually agreed as 
ollows: 1. That the insurance hereby applied for shall not take effect unless and 
intil the policy is delivered to and received by the applicant and the first premium 
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thereon paid in full during his lifetime, and then only if the applicant has not 
consulted or been treated by any physician since the medical examination; PRO- 


VIDED, HOWEVER, THAT IF THE APPLICANT, AT THE TIME OF 
MAKING THIS APPLICATION, PAYS THE AGENT IN CASH THE FULL 
AMOUNT OF THE FIRST PREMIUM FOR THE INSURANCE APPLIED 
FOR IN QUESTIONS 2 AND 3 AND SO DECLARES IN THIS APPLICA- 
TION AND RECEIVES FROM THE AGENT A RECEIPT THEREFOR ON 
THE RECEIPT FORM WHICH IS ATTACHED HERETO AND IF THE 
COMPANY, AFTER MEDICAL EXAMINATION AND INVESTIGATION, 
SHALL BE SATISFIED THAT THE APPLICANT WAS, AT THE TIME 
OF MAKING THIS APPLICATION, INSURABLE AND ENTITLED UN- 
DER THE COMPANY’S RULES AND STANDARDS TO THE INSUR- 
ANCE, ON THE PLAN AND FOR THE AMOUNT APPLIED FOR IN 
QUESTIONS 2 AND 3, AT THE COMPANY’S PUBLISHED PREMIUM 
RATE CORRESPONDING TO THE APPLICANT’S AGE, THEN SAID 
INSURANCE SHALL TAKE EFFECT AND BE IN FORCE UNDER AND 
SUBJECT TO THE PROVISIONS OF THE POLICY APPLIED FOR 
FROM AND AFTER THE TIME THIS APPLICATION IS MADE WHE- 
THER THE POLICY WILL BE DELIVERED TO AND RECEIVED BY THE 
APPLICANT OR NOT.” The provision in capital letters is particularly re- 
ferred to. 

The trial judge found from the testimony that the premium was paid at the 
time the application was made. It is evident that no receipt on the form attached 
to the application was given defendant, nor did the assured indorse on the printed 
form in the application the fact that she had paid the first premium. The parts 
of the application containing such forms were removed by the Detroit office of 
the plaintiff, because they had never been executed, and an appropriate indorse- 
ment explaining the removal was stamped on the application. There is no ques- 
tion but that the assured consulted a physician after the application was signed. 
This was prior to the date of the policy. Plaintiff tendered to defendant a return 
of the premium paid by her, and, upon her refusal to accept it, filed a bill to an- 
nul the policy because the assured consulted a physician after the date of the ap- 
plication but prior to the date and delivery of the policy. Defendant claims that 
under the quoted clause of the application, which is attached to and made a part 
of the policy, the insurance became effective from the date of the application; 
that the payment of the first premium in cash made the policy effective from such 
date, notwithstanding that no receipt on the form attached to the application was 
produced nor any indorsement by assured on the application shown. In her cross- 
hill she asks a decree ordering that plaintiff pay her the amount of the policy. 
Plaintiff's counsel concede that, if it is not entitled to a decree voiding the policy, 
then it is obligated to pay plaintiff the amount of the policy. No question was 
raised as to the jurisdiction of the court. The trial judge found in plaintiff's fa- 
vor and rendered a decree annulling the policy. Defendant appeals. 

Were it not for the proviso in the part of the policy hereinbefore quoted, 
plaintiff would be relieved from liability under the policy, because of the fact 
that the assured consulted a physician after the application, but prior to the issu- 
ance of the policy. The leading case is that of Stipcich v. Metropolitan Life In- 
surance Co., 277 U. S. 311, 48 S. Ct. 512, 513, 72 L. Ed. 895, in which the court 
said: 

“Tt was shown on the trial by uncontradicted evidence that after his applica- 
tion Stipcich consulted two physicians and that they told him that an operation 
for the removal of the ulcer was necessary. * * * Here both by the terms of the 
application and familiar rules governing the formation of contracts no contract 
came into existence until the delivery of the policy, and at that time the insured 
had learned of conditions gravely affecting his health, unknown at the time of 
making his application. 

“Insurance policies are traditionally contracts uberrimae fidei and a failure by 
the insured to disclose conditions affecting the risk, of which he is aware, makes 
the contract voidable at the insurer’s option. Carter v. Boehm, 3 Burrows, 1905; 
Livingston v. Maryland Insurance Co., 6 Cranch, 274, 3 L. Ed. 222; McLanahan 
v. Universal Insurance Co., 1 Pet. 170, 7 L.. Ed. 98; Phoenix Life Insurance Co., 
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y. Raddin, 120 U. 183, 189, 7 S. Ct. 500, 30 L. Ed. 644; Hardman vy. Firemen’s 
Insurance Co. (C G) 20 F. 594.” 

The record does not disclose the reason for the proviso. Undoubtedly making 
a policy effective from the date of the application is of very great advantage to 
eg assured. Such a policy should be more attractive to the assured and salable 
by the insurer. We can also see the advantage of having the first premium paid 
promptly and ‘the right of an insurance company to positive proof of payment 
of the premium at the time of the application. However, we are not ruling on a 
case where it is denied that the first premium was paid at the time of the ap- 
plication or where the failure to produce the receipt of the indorsement or the 
lack of them might be of very great importance in determining whether the first 
premium was paid or not. 

In the present case, the assured and defendant were dealing with plaintiff’s 
agent. The record indicates that the parties were foreigners, and that neither the 
assured nor her sister were experienced in business. It seems more than probable 
that both the receipt and the indorsement on the application would have been 
executed had their importance or necessity been known to assured or defendant 
by plaintiff's agent. In securing the application, he was acting for plaintiff. Al- 
though he had no right to alter the terms of the contract, his neglect or omission 
to give the receipt and see to it that the indorsement be made on the application 
should not be attributable to defendant. See Hoyle v. Grange Life Assurance As- 
sociation, 214 Mich. 603, 607, 183 N. W. 50. At least, plaintiff should not profit 
by such neglect or omission in view of the fact that it shows no resulting loss or 
damage and admits the payment of the first premium at the time the application 
was signed. 

Under the circumstances of the present case, defendant is entitled to recover 
the amount of the policy and interest. The decree of the lower court is reversed, 
and the case remanded for the entry of a proper decree, in accordance with this 
opinion. Defendant will recover costs. 

Clark, McDonald, Potter, Sharpe, North, Fead, and Wiest, JJ., concur. 


GOBER v. FEDERAL LIFE INS. CO. No. 107. 
Supreme Court of Michigan. June 1, 1931. 
237 Northwestern Reporter 32. 
INSURANCE. 

Michigan courts held without jurisdiction of action by nonresident against 
ee insurance Te on cause or action accruing without state. (Comp. 
Laws 1929, § 12312, 13997, subsecs. 2, 4, 5; § 10118 et seq.; Const. U. S. art. 
4, § 2). 

Although defendant was licensed to do business wthin state under 
Comp. Laws 1929, § 12312, its residence was in another state, and it was 
corporation “not organized under the laws of this state” within section 
13997, subsec. 5, and not within rule permitting such actions to be brought 
if defendant were “domestic corporaton.” 

(For other cases, see Insurance, Dec. Dig. § 617.) 

Appeal from Circuit Court, Dickinson County; Frank A. Bell, Judge. 

Action by Mrs. Max Gober against Federal Life Insurance Company. From 
judgment of dismissal, plaintiff appeals. ; 

Affirmed. 

Argued before the Entire Bench. 

George Barstow, of Menominee (Francis Murphy, of Marinette, Wis., of 
counsel), for appellant. 

Symonds & Rahm, of Iron Mountain (Jerome F. Kutak, of Chicago, IIL, 
counsel), for appellee. 

CLaRK, J. 

On the ground that the court had no jurisdcton, the cause was dismissed. 
Plaintiff has appealed. 

Defendant, Federal Life Insurance Company, is an Illinois corporation. It 
hi is been licensed to do business in Michigan (section 12312, Comp. Laws 1929) 
and has resident agents in various counties of the state. By course of mail, a 
policy contract was entired into between defendant at Chicago, Ill., and Joseph 
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Gober, residing at Niagara, Wis., in which policy Joseph named his mother, the 
plaintiff, beneficiary. Joseph was killed in an accident occurring in Wisconsin. 
Plaintiff resides in Wisconsin. This suit on the policy was instituted in Dickin- 
son county, Mich., process being served on the commissioner of 
upon an agent of defendant residing in said county. 

The statute relating to venue is section 13997, Comp. Laws 1929, quoting in 
part: 

13997. Venue of actions and suits. Section 1. Actions shall be commenced 
and tred in the proper county as follows: * = 


insurance and 


“Torts and contracts. 2. All actions founded upon wrongs, and contracts, ex- 
cept as herein otherwise provided, shall be commenced and tried in the county 
where one (1) of the parties shall reside at the time of commencing such 
action ; » 9 

“Insurance and bonding companies; against. 4+. Suits may be commenced 
against foreign and domestic insurance companes, fraternal co-operatve and mutuai 
benefit associations, having for their object insurance against fire, death, sickness, 
accident, or any form or risk whatever; and against foreign and domestic surety 
and bonding companies, in the circuit court of any county in this state, in which 
the plaintiff resides, and in which such company is authorized to issue policies, 
or take risks; 

“Non-residents: by or against. 5. In cases where the plaintiff is 
of the state of Michigan, suits may be commenced in any county 
plaintiff resides, 


a resident 
1 where th« 
against any corporation not organized under the laws of. this 
state; and where the plaintiff is a non-resident of the state of Michigan, where 
the cause of action accrued within the state of Michigan, such 
bring action in the county where the cause of action accrued.” 

With respect to the matter before us and under the statute, subsection 5, a 
resident plaintiff may sue such corporation on any cause of action, and a non- 
resident plaintiff may sue if the cause of action accrued within this state. 

As the defendant is a foreign insurance corporation, as the plaintiff is a 
nonresident, and as the cause of action accrued without the state, the 
conferred no authority on the court to issue process. 

The trial judge said: 


plaintiff may 


statute 


“The fact that a non-resident insurance company is authorized to do business 
in this state does not effect a change in its residence or carry to Michigan the 
situs of a debt which it owes to a resident of Wisconsin and is not payable in 
Michigan. Larson y. Fire & Marine Insurance Company, 238 Mich. 366, 213 
N. W. 140. 

“Neither the plaintiff nor her claim satisfies any of these statutory require- 
ments. Both the plaintiff and the defendant are non-residents, the premium and 
the benefits are not payable, the cause of action did not accrue in Michigan. To 
permit the plaintiff to maintain this suit in a county of her selection wauld be 
to extend to her a privilege not enjoyed by residents of this state, and a further 
privilege not given by the statutes or the authorities.” 


It is urged that this holding violates section 2, art. 4, Fed. Const.: “The Citi- 
zens of each State shall be entitled to all Privileges and Immunities of Citizens 
in the several States.” 

We quote with approval from 12 R. C. L. p. 116: “While as just seen the 
weight of authority is apparently to the effect that in the absence of statutory 
provisions on the subject, the residence of the plaintiff is not material in deter- 
mining the question of the liability of a foreign corporation to suit, yet in a 
number of states statutes have been enacted which, while allowing a_ resident 
of the state or a domestic corporation to maintain an action against a foreign 
corporation for any cause of action, no matter where it arose, provide that an 
action against a foreign corporation can be maintained by another foreign cor- 
poration or a non-resident only in the cases specified; a common provision of 
this kind being to the effect that such suits can be brought in the domestic courts 
only where the cause of action arose in the state or the subject matter thereot 
is situated therein. The constitutionality of statutes of this nature has been 
generally upheld. * * *” 


Of a similar satutory provision then in force in New York, it was said in 
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Robinson v. Oceanic Steam Navigation Co. 112 N. Y. 315, 19 N. E. 625, 627, 
2L. R. A. 636: “The discrimination between resident and non-resident plaintiffs 
is probably based upon reasons of public policy, that our courts should not be 
vexed with litigations between non-resident parties over causes of action which 
arose outside of our territorial limits. Every rule of comity and of natural 
justice and of convenience is satisfied by giving redress in our courts to non- 
resident litigants, when the cause of action arose or the subject-matter of the 
litigation is situated within this State.” Larson v. Fire & Marine Insurance Co., 
supra; National Coal Co. v. Gas Coke Co., 168 Mich. 195, 131 N. W. 580; Grand 
Trunk Railway Co. v. Wayne Circuit Judge, 106 Mich. 248, 64 N. W. 17; 15 
Cc. Jj. p. 791; 4a C.J. go. Toe 

This is not a case where the subject-matter of the litigation is in this state, 
nor one where the foreign corporation has become in legal effect a domestic 
corporation. Foreign insurance companies are not subject to section 10118 et seq,, 
Comp. Laws 1929, providing for admitting foreign corporations to do business 
in this state. Corporations admitted under this statute are admitted to do a local 
business and are given the same powers, rights, and privileges, and made subject 
to all restrictions, requirements, and duties, as like domestic corporations. Cases 
relating to such corporations which, in legal effect, become domesticated, and do 
a local business, are not in point. Republic Motor Truck Co. v. Buda Co., 212 
Mich. 55, 179 N. W. 474; Showen v. J. L. Owens Co., 158 Mich. 321, 122 N. W. 
640, 133 Am. St. Rep. 376; Yund v. Excelsior Wrapper Co., 185 Mich. 143, 151 
N. W. 653. 

If defendant were a domestic corporation, there would be no doubt of plain- 
tiffs right to sue in this state on her cause of action. 

Defendant was licensed to do business in this state under section 12312 et 
seq., Comp. Laws 1929. Its residence was and is in Illinois. It is a corporation 
“not organized under the laws of this state” within the meaning of the statute 
first above cited and quoted. Larson v. Fire & Marine Insurance Co., supra; 
Smith v. Life Assurance Society, 159 Mich. 167, 123 N. W. 588; Kammeier v. 
Muskegon Circuit Judge, 225 Mich. 597, 196 N. W. 425. And, in this statute relat- 
ing to foreign insurance companies, unlike the one above discussed relating to 
other corporations, there is nothing to enlarge or change jurisdiction of the 
courts respecting subject-matter, and the designation of an agent upon whom 
process may be served extends to any action which, under the laws of the state, 
may be brought against such foreign insurance corporation. 14a C. J. p. 1387. 

Whether the legislation as to venue is in accord with modern thought and 
modern judicial tendency it is not our business to enquire. The Legislature has 
declared a state policy, which it is our duty to accept. 

Affirmed. 

Butzel, C. J., and McDonald, Potter, Sharpe, North, Fead, and Wiest. JJ., 
concur. 





BACKSTROM v. NEW YORK LIFE INS. CO. No. 28297. 
Supreme Court of Minnesota. May 22, 1931. 
236 Northwestern Reporter 708. 
1. INSURANCE. 


In action on life policy, wherein insurer contended insured committed suicide, 
death certificate containing opinion that death was suicidal held 
(Minn. St. 1927, §§$ 5357, 5366). 

Syllabus by the Court. 

The medical certificate of death required by section 5357, Mason’s 
Minnesota Statutes of 1927, is not admissible in litigation between private 
parties, to prove the “indications” or inferences of murder, suicide, or 
accident, drawn by the certificate maker from the “means and circum- 
stances” of a violent death. 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 
2. INSURANCE. 

Error in admitting death certificate containing opinion that insured’s death 
was suicidal held not cured on ground coroner’s verdict of suicide was excluded 


(Minn. St. 1927, §§ 5357, 5366). 


inadmissable 
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Syllabus by the Court. 
Error in the admission of a medical certificate of death as prima facie 
evidence of suicide is not cured by the fact that the coroner’s verdict that 

the death wound was self-inflicted attached to plaintiff’s proofs of death 

was excluded. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

Stone, J., dissenting. 

Appeal from District Court, Pennington County; William Watts, Judge. 

Action by Nels G. Backstrom against the New York Life Insurance Com- 
pany. From an order denying his motion for a new trial, after the defendant 
prevailed, plaintiff appeals. 

Order reversed, and a new trial granted. 

Oscar R. Knutson, of Warren, for appellant. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for respondent. 

LORING, J. 

In a suit to recover on a life insurance policy the defendant prevailed on its 
defense of suicide. The plaintiff. appeals from an order denying his motion for a 
new trial. 

[1] 1. The only serious question presented by the appeal is whether or not 
the court erred in admitting in evidence over plaintiff’s objection a medical cer- 
tificate of death made by the coroner who was a physician. This certificate stated 
the cause of death as “suicide by firearm.” 

Section 5357 of the chapter on public health, Mason’s Minn. Statutes, re- 
quires the undertaker having charge of the burial of the body to obtain and file 
with the registrar a certificate of death containing a statement of vital statistics 
from some person having knowledge of the facts and also a medical certificate of 
death which shall be made by the coroner in cases investigated by that officer. 

This medical certificate is required from the attending physician if there is 
such in cases not investigated by the coroner and is required to give the fact and 
time of death; time of attendance; when last seen alive; the disease or injury 
causing death with contributory cause or complication and the duration of the ill- 
ness; if from violence, the means and circumstances of the injury and whether 
indicating accident, suicide, or homicide. Section. 5366, Mason’s Minn. Statutes, 
makes a certified copy of this death record “prima facie evidence of the fact 
therein stated in all courts in this state.’ The word “fact” should be read 
“facts.” In re Estate of Olson, 176 Minn. 360-371, 223 N. W. 677. These pro- 
visions in the form here involved came into our law as chapter 579, Laws of 
1913, which was entitled, “An Act for the collection, recording and preservation 
of vital statistics, their use as evidence, penalties for violation. * * *” 

In New York and Indiana, notwithstanding the provision of their law that the 
records shall be prima facie evidence, they are not admissible in controversies be- 
tween private persons. 

In the cases from those states which have been called to our attention, al- 
though the decision is in part at least placed upon the theory that the Legislature 
did not intend to modify the rules of evidence between individuals, the reason 
which seems to have chiefly influenced the courts to exclude the certificates is 
the privilege which another statute had thrown around the relation of physician 
and patient, a situation not presented in the case at bar. Beglin v. Ins. Co., 173 
N. Y. 374, 66 N. E. 102; Davis v. Supreme Lodge, 165 N. Y. 159, 58 N. E. 891; 
Brotherhood y. Barton, 46 Ind. App. 160-168, 92 N. E. 64. 

We have held, however, in Re Estate of Olson, 176 Minn. 360-371, 223 N. W. 
677, supra, that such a certificate, by virtue of our statute, section 5366, supra, 
is admissible in litigation between private parties to prove as a fact the immediate 
cause of death. There the name of the disease effecting death was given in the 
certificate. In the case at bar the immediate cause of death was a gunshot wound, 
and that fact is not in controversy. Obviously the purpose of the defendant in 
offering the certificate was to get in evidence the coroner’s opinion that the wound 
was inflicted by the insured himself. Is this a “fact” of which the certificate is 
made prima facie evidence by statute? It will be observed that the statute re- 
quires, in cases of death by violence, that the means and circumstances be stated. 
Here the means were stated, but not the circumstances, and hence in this latter re- 
spect the certificate does not comply with the statute. Had the circumstances been 


a 
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properly set out in the certificate and been followed by a statement that they in- 
dicated suicide, does the statute make such a statement of “indication” prima facie 
evidence that the insured killed himself? Did the Legislature intend by this sta- 
tute to change the rules of evidence in suits between private individals by includ- 
ing with the “facts” stated to be prima facie evidence the “indications” which the 
coroner, physician, registrar, or subregistrar might infer from the facts discover- 
ed? The statute does not say that the certificate shall be prima facie evidence of 
all the matters required to be incorporated therein. In making the certificate 
prima facie evidence, it confines itself to “facts” and makes no reference to “indi- 
cations,” inferences, or conclusions drawn by the certificate maker. 

As to the cause : the gunshot wound, the certificate necessarily stated cither 
matter which rested in hearsay or the opinion of the maker on a subject which 
under the rules sendin prior to this statute was not a proper subject of either 
hearsay or opinion evidence. 

Primarily, under our system of jurisprudence, evidence in order to be admitted 
as trustworthy must be solemnized by an oath and be subjected to cross-exam- 
ination by the opposing party, and we do not look with favor upon hearsay or 
opinion upon such matters as are here involved. Certain exceptions to the hear- 
say and opinion rules are recognized from necessity, but we are traditionally re- 
luctant to add to those exceptions in relation to matters which have been con- 
sistently left for courts or juries to decide without that class of evidence. That 
very reluctance makes it improbable that the Legislature intended to depart from 
established rules in a statute of this kind. Certainly it should not be held that it 
so intended in the absence of language clearly indicating such a purpose. Thomp- 
son v. Thompson, 218 U. S. 611, 31 S. Ct. 111, 54 L. Ed. 1180, 30 L. R. A. (N. S.) 
1153, 21 Ann. Cas. 921. 

The two cases relied on by respondent to support the admission of the medical 
certificate of death are Bromberg v. Ins. Co., 192 Mich. 143, 158 N. W. 141, and 
Jensen vy. Ins. Co., 28 F. (2d) 545-547 (3d C. C. A.). 


In both these cases the certificate which was admitted showed “suicide,” but 


in both cases it was also offered as an admission, having formed a part of plain- 
tiff’s proofs of death and was held to be admissible on that account. 
case the objection to its admission as a certificate under the Pennsylvania statute 
was on constitutional grounds which were held to be untenable. 

In Michigan, the Supreme Court in the case of Gilchrist v. Mystic Workers of 


In the federal 


the World, 188 Mich. 466, 154 N. W. 575, Ann. Cas. 1918C, page 757, held the 
hearsay part of a death certificate inadmissible. This opinion was by Justice 
Ostrander who aiso sat in the Bromberg Case where the Gilchrist Case is not men- 
tioned. 

We are not persuaded that the Legislature intended that the conclusions and 
inferences drawn by the certificate maker as to whether the violence was suicidal, 
homicidal, or accidental, should be prima facie evidence thereof between private 
parties. That information in the certificate is obviously for the compilation of 
vital statistics. 

We therefore hold that the trial court should have sustained the objection to 
the admission of the medical certificate in so far as it reads, “suicide by firearm.” 
All other matters stated therein were undisputed. 

[2] 2. It is claimed that this was harmless error because attached to the proofs 
of death was the verdict of the coroner’s jury which found that the gunshot wound 
was self-inflicted. This was ruled out, the trial court not having the benefit of 
this court’s recent opinion in Laury v. Northwestern Mut. Life Ins. Co., 180 Minn. 
205, 230 N. W. 648, 231 N. W. 824. The question of the propriety of the court’s 
ruling on this evidence is not before us. 

The order appealed from is reversed and a new trial granted. 

Stone, J. (dissenting). 

I cannot agree. It seems to me that what is otherwise an unassailable theory 


is being carried so far as unduly to limit the legislative will declared in Mason’s 
Minn. Stats. 1927, § 5366. 
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BIBLE v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
Court of Appeals of New York. June 2, 1931. 
176 Northeastern Reporter 838. 
1. INSURANCE. 

Court, where applications were not attached to policies, must act as if they 
had never been. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2. INSURANCE. 

Delivery of policies without warranty or warning and keeping premiums with 
knowledge of existing breach of conditions gave rise to waiver or estoppel (In- 
surance Law, § 58 [Consol. Laws, c. 28]). 

(For other cases, see Insurance, Dec. Dig. §§ 389[1], 392[1]). 

3. INSURANCE. 

Insurer was charged with knowledge of agent authorized to solicit applica- 
tions, deliver policies, and collect premiums (Insurance Law, § 58 [Consol. Laws, 
c. 28]). 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

4. INSURANCE. 

If, at time of delivery of policy and collection of premium, insurer's agent 
was informed that insured was in hospital and ill, and insurer retained pre- 
miums as its own, forfeiture for breach of condition as to health was waived. 

(For other cases, see Insurance, Dec. Dig. §§ 389[9], 392[1].) 

5. INSURANCE. 

Insured was chargeable with notice on acceptance of policy that agent had 
no authority to waive breach of conditions coming to his notice after delivery 
of policy. ? 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 

6. INSURANCE. 

Insured was not chargeable with notice that limitations would apply by retro- 
action so as to nullify waiver or estoppel having origin in conduct antecedent to 
contract (Insurance Law, § 58 [Consol. Laws, c. 28]). 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 

7. INSURANCE. 

In absence of notice to contrary, knowledge of agent with apparent authority 
to issue effective policy is knowledge of insurer (Insurance Law, § 58 [Consol. 
Laws, c. 28]). 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Wacil Bible against the John Hancock Mutual Life Insurance 
Company of Boston, Mass. Judgment for plaintiff was affirmed by a divided 
court (232 App. Div. 695, 247 N. Y. S. 954), and defendant appeals by permission. 

Affirmed. 

Thomas McCall and Frederick C. Tanner, both of New York City, for 
appellant. 

Charles E. Doyle, of Peekskill, and John J. Finn, of Yonkers, for respondent. 

Carpozo, C. J. 

The defendant issued two policies of insurance, each in the sum of $400, 
upon the life of Anna Bible, payable at her death to her husband, the plaintiff. 

Anna Bible was a patient in Hudson River State Hospital, a sufferer from 
a “maniac depressive psychosis.” An agent for the defendant visited her in the 
hospital and procured her signature to applications for insurance. Later he 
handed her the policies in the presence of her husband, received payment of 
the first premium, and at weekly intervals thereafter collected additional pre- 
miums at the hospital for a period of three months; the premiums thereafter 
being collected by another. 

Upon the death of the insured, about a year and eight months after the 
delivery of the policies, there was filed with the insurer a proof of claim in due 
form exhibiting the condition of her health at the time of the delivery of the 
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policies and earlier. The insurer disclaimed liability upon the ground that the 
policies had been avoided by the breach of two conditions. The two conditions 
are the following: 

“This policy shall not take effect unless upon its date the insured shall be 
ilive and in sound health and the premium duly paid.” 

“This policy shall be void * * * if the insured * * has attended any 
hospital, or institution of any kind engaged in the care or cure of human health 
or disease, or has been attended by any physician, within two years before the 
date hereof, for any serious disease, complaint or operation * * unless each 
such. * * medical and hospital attendance and previous disease is specifically 
waived by an endorsement in the space for endorsements on page 4 hereof signed 
by the secretary.” 

The policies contain also the following general provision as to alterations, 
erasures, and waivers: 

“No modification, change or alteration hereof or endorsement hereon will be 
valid unless signed by the President, a Vice President, the Secrettary or an 
\ssistant Secretary, and no other person is authorized on behalf of the company 
to make, alter or discharge this contract or to waive forfeiture. Agents are not 
authorized to waive any of the terms or conditions of this policy or to extend 
the time for payment of premiums or other moneys due to the company, or to 
bind the company by making any promise not contained in this policy” 

Upon the defendant’s disclaimer of liability, this action was begun. The jury 
instructed that the breach of the conditions might be found to have been 
waived if the defendant had knowledge through its agent of the state of health 
of the insured and of her confinement in the hospital when the policies were 
issued and the premiums accepted. The jury gave a verdict for the plaintiff, and 
the Appellate Division affirmed by a divided court. 

[1, 2] Section 58 of the Insurance Law (Consol. Laws, c. 28) provides that 
“every policy of insurance issued or delivered within the state on or after the 
first day of January, nineteen hundred and seven, by any life insurance corpora- 
tion doing business within the state shall contain the entire contract between 
the parties and nothing shall be incorporated therein by reference to any con- 
stitution, by-laws, rules, application or other writings unless the same are in- 
dorsed upon or attached to the policy when issued and all statements purporting 
to be made by the insured shall in the absence of fraud be deemed representa- 
tions and not warranties.” Minsker v. John Hancock Mut. Life Ins. Co., 254 
N. Y. 333, 173 N. E. 4. The defendant procured applications from the insured, 
but did not attach them to the policies. What was in them we do not know, and 
we must act as if they had never been. In such circumstances, Satz v. Massa- 
chusetts Bonding & Insurance Co., 243 N. Y. 385, 153 N. E. 844, 59 A. L. R. 
606, Stanulevich v. St. Lawrence Life Ass’n, 228 N. Y. 586, 127 N. E. 315, and 
Drilling v. New York Life Ins. Co., 234 N. Y. 234, 137 N. E. 314, do not touch 
the case at hand except by pointing a distinction. There is here no warranty of 
health (Stanurevich v. St. Lawrence Life Ass’n supra; Bollard v. New York 
Life Ins. Co., 228 N. Y. 521, 126 N. E. 900; Satz v. Massachusetts Bonding & 
Insurance Co., supra); nor warning, extrinsic to the policy, of a limitation on 
the apparent authority proper to an agent (Drilling v. New York Life Ins. Co., 
supra, 234 N. Y. at page 242, 137 N. E. 314). In the absence of warranty or 
warning, the delivery of the policies by the insurer, and the keeping of the 
premiums with knowledge of a then existing breach of the conditions as to the 
health of the insured and her treatment in a hospital, gave rise to a waiver or, 
more properly an estoppel. Whipple v. Prudential Ins. Co., of America, 222 N. Y. 
39, 118 N. E. 211; Satz v. Massachusetts Bonding & Insurance Co., supra, 243 
N. Y. at page 390, 153 N. E. 844, 59 A. L. R. 606: McClelland v. Mutual Life 
Ins. Co., of New York, 217 N. Y. 336, 111 N. E. 1062; Ames v. Manhattan Life 
Ins. Co., 40 App. Div. 465, 58 N. Y. S. 244; Id., 167 N. Y. 584, 60 N. E. 1106: 
Vance on Insurance (2d Ed.) 461, 496. If the insurer desired to overcome the 
effect of the estoppel, it should have annexed applications with appropriate re- 
citals of notice and assent. 


were 


{3, 4] The question remains whether the agent to whom knowledge was 
mparted was so related to the defendant as to charge it with his knowledge. As to 
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this our decision in McClelland v. Mutual Life Ins. Co. of New York, supra, 
must be held to be conclusive. Here, as there, the agent was more than a soliciting 
agent. McCormack v. Security Mut. Life Ins. Co., 220 N. Y. 447, 457, 116 N. E. 
74. He was that, but much besides. He was authorized not only to solicit ap- 
plications, but to make delivery of the policies, and upon delivery and after- 
wards to collect the weekly premiums. So, at least, it may fairly be inferred 
from the evidence of his conduct and from the failure of the defendant to prove 
anything to the contrary. Forward vy. Continental Ins. Co., 142 N. Y. 382, 389, 
37 N. E. 615, 25 L. R. A. 637. If at the time of delivery and the collection of the 
premium, he was informed that the insured was in a hospital and ill, he was 
under duty to communicate to his employer the information thus acquired. 
McClelland v. Mutual Life Ins. Co. of New York, supra; Vance, Insurance, pp. 
413, 419, 518, 520. The employer with that knowledge retained the premiums 
as its own. 

[5-7] In holding that notice to the agent was notice to the principal, we are 
not unmindful of the limitations in the policies upon his authority to waive. 
They do not touch the case at hand. The insured became chargeable with notice, 
upon the acceptance of the policies, that there was no authority in the agent 
to waive the breach of a condition coming to his notice after a policy had been 
delivered as a contract presently existing. Drilling v. New York Life Ins. 
Co., supra. She was not chargeable with notice that the limitation would apply 
by retroaction so as to nullify a waiver or estoppel having its origin in conduct 
antecedent to the contract. Whipple v. Prudential Ins. Co. of America, 222 N. Y. 
39, 43, 118 N. FE. 211, and cases cited; Wood v. American Fire Ins. Co., 149 
N. Y. 382, 386, 44 N. E. 80, 52 Am. St. Rep. 733; Drilling v. New York Life 
Ins. Co., supra. Section 58 of the Insurance Law (Consol. Laws, c. 28) has 
not changed the rule in that behalf. No doubt, the occasions for the recognition of 
the rule are likely to be more infrequent since the adoption of the statute than 
they were in former years. To-day the restriction upon the authority of the agent 
and the manner of its exercise is commonly stated in the application signed by 
the insured. Controversy is foreclosed if the application is annexed. Here it 
was not annexed, and notice of the limitation, if imparted, must be proved in 
some other way. In these circumstances, whatever would have been effective 
before the adoption of the statute to charge the defendant with an estoppel 
through notice to its agent must be equally effective now. The purpose of section 
58 of the Insurance Law in requiring the whole contract to be stated in the 
policies, and not pieced out by documents included by mere reference, was 
not the relief of the insurer. It was the protection of those insured and of the 
beneficiaries claiming under them. The Legislature had no design to make their 
situation harder. We think the effect of an estoppel remains what it has al- 
ways been, and that, in the absence of notice to the contrary either in the ap- 
plication or otherwise, what is known to an agent with apparent authority to 
issue an effective policy is known also to the company. 

The judgment should be affirmed with costs. 

Pound, Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ., concur. 

Judgment affirmed. 

EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. SMITH etal. 

Supreme Court, Appellate Division, First Department. Mey 29, 1931. 

250 New York Supplement 358. 
INSURANCE. 

Whether insurer waived right to declare life policy lapsed for nonpayment 
of premiums held fact question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

INSURANCE. 

Whether application for reinstatement of life policy waived assured’s rights 
under policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Merrell and Martin, JJ., dissenting. 

Appeal from Supreme Court, New York County. 

Action by the Equitable Life Assurance Society of the United States to inter- 
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plead Rufus E. Smith, as trustee, and Mary Wittner, as claimants to a fund. 
From a judgment on a decision enjoining defendants from prosecuting any 
action against plaintiff on the policy on the life of Hyman Wittner, discharging 
plaintiff from liability thereunder, and dismissing counterclaims, defendants appeal. 

Reversed, and new tral ordered on the issues as indicated in the opinion. 

Argued before Finch, P. J., and Merrell, McAvoy, Martin, and Sherman, JJ. 

Abraham Wittner, of New York City (Herman Shulman, of New York 
City, of counsel; Benjamin Algase, of New York City, on the brief), for ap- 
pellant Mary Wittner. 

Pentlarge & Johnson, of New York City, for appellant Rufus E. Smith. 

Alexander & Green, of New York City (Peter C. Mann, of New York City, 
of counsel; James D. Ewing, of New York City, on the brief), for respondent. 

McAvoy, J. 

Plaintiff sued to interplead claimants to a fund which was admittedly due 
as repayment of premiums on a policy of life insurance on the life of Hyman 
Wittner, deceased, alleging that the policy had lapsed by reason of nonpayment 
of a premium due on or about September 1, 1927 

The action also sought to enjoin prosecution by the defendants of any actions 
on the policy for the recovery of the amount due under said policy and for a 
discharge of plaintiff from liability thereon on payment into court of the amount 
admittedly due. 

Defendant Mary Wittner is the beneficiary under the policy. Defendant Smith 
is a trustee for the benefit of creditors and interested in the proceeds of the 
policy. 

J1, 2] A son of the assured within the period of grace arranged an extension 
of the time of payment of the premium due on September 1, 1927, and pursuant 
to this arrangement the insured sent his wife’s check for 40 per cent. of the semi- 
annual premium to the plaintiff, which under the written arrangement was to 
keep the policy in force until January 1, 1927, when the balance was to have 
been paid. (This year date is obviously an error, and should read 1928.) 

The plaintiff on October 5th wrote the so-called notice extending the time 
for payment of the premium, which was due September 1, 1927, reciting the 
extension to January 1, 1928, and the receipt of $222.48 as a payment thereon. 

The check for this sum was returned by the bank to the plaintiff unpaid, 
and the plaintiff company wrote on October 6th to the insured at an address 
which he had formerly given, but which apparently had been changed, that the 
check had been returned by the bank, and that the insurance company was re- 
banking check, and requesting that the insured see to it that it was properly 
honored when it was again presented. 

The insured had not lived at the Greenwich street address for more than 
a year prior to the sending of this letter. Previous correspondence with relation 
to the extension had been addressed to his correct address at 850 East 16lst 
street. The notification of the extension cf the time for paying the premium 
had been sent to the 16lst street address of the assured, indicating knowledge 
of the change of address in the agents of the company. 

The notice to the assured that plaintiff was rebanking the check was re- 
ceived Saturday, October 8th, instead of Friday, October 7th, and, on receipt 
of the letter, a son of the assured, upon inquiry at the bank, was advised that 
the check had been returned for the second time. He then secured the cash and 
went to plaintiff's office to tender the sum agreed on for an extension of time 
for payment of the premium. This tender was refused, and the son of the in- 
sured was advised that the company had elected to declare the policy lapsed, 
and a letter dated October 8th was transmitted to the insured stating that the 
extension was null and void, and the policy “now stands lapsed in accordance 
with the terms of the notice, because of non-payment of the premium.” 


_ The question for determination is, whether or not these circumstances out- 
lined above constitute a waiver on the part of the insurance company of its 
right to declare the policy lapsed and to tender back the paid-in premiums in 
full acquittance of its obligations on the policy. 

It is our opinion that, since the consideration for the extension failed on 
nonpayment of the check given therefor, the policy would have lapsed if the 
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plaintiff had stood upon its right so to declare its election. This, however, it 
did not do, and waived such right to declare the policy lapsed by requesting that 
the insured see to it that the check was properly honored on rebanking by the 
insurance company The fact that this notice did not reach the insured in time 
for him to prevent the second return of the check was not due to fault on his 
part, but because of the incorrect addressing of the notice, and upon notification 
he took steps to make a tender in cash of such amount of the premium as had 
been agreed upon as sufficient for an extension of time of payment of the 
premium under the policy. 

Whether there was a waiver or not presented a question of fact, in view 
of the circumstances of the extension, return of the check, the notification to 
procure the honoring of the check, and the timely tender of cash in the cit 
cumstance, and the refusal by the plaintiff insurance company to receive the 
tender 

This question of fact should have been presented to the jury for determina- 
tion as to whether the company had not elected to consider the policy still in 
force at the time of the death of the insured. 

It is also a question of fact for the jury to determine as to whether the 
application for the reinstatement of the policy induced by the insurer’s representa- 
tion constituted a waiver of the assured’s rights under the policy. 

Judgment should be reversed and a new trial ordered on the issues as 
indicated in this opinion, with costs to the appellants to abide the event. 

Finch, P. J., and Sherman, J., concur. 

Merrell and Martin, JJ., dissent, and vote for affirmance. 


MONTGOMERY v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court, Washington County. March 5, 1931. 
250 New York Supplement 403. 
1. INSURANCE. 

Provision in policy itself that policy should be void if insured was attended 
by physician within two years for serious disease, is not mere representation (In- 
surance law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 265.) 

6. INSURANCE. 

Evidence /eld insufficient to show that insured suffered from heart or other 
serious diseases within two years prior to issuance of policy, within provision 
avoiding policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

8. INSURANCE. 

Interest on life policy should be allowed from date proofs of death were de- 
livered and premium receipt books tendered to insurer. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Action by Mabel Montgomery against the John Hancock Mutual Life Insur- 
ance Company to recover sum payable to plaintiff under the terms of two insur- 
ance policies of $400 each issued by defendant on the life of plaintiff’s husband. 

Judgment for plaintiff. 

Sears & Sears, of Whitehall, for plaintiff. 

John H. Barker, of Glens Falls, for defendant. 

Rocers, J. 

Plaintiff proved the issuance of the policies, the death of the insured, the mak- 
ing of due proof of the death, the refusal of the defendant to pay, and the other 
requisite formal facts, thus making a prima facie case for recovery. The defend- 
ant conceded on the trial that its first separate defense, fraud in the application 
for the policy, was unavailing because the application was not made a part of the 
policy. Insurance Law, § 58. 


The second defense is that the insured suffered from heart disease, and had 
been attended therefor by a physician within two years before the issuance of the 
policy, and that the policy contained a proviso that it should be void if the insured 
was attended by any physician within two years before its date for any serious 
disease, or had within two years before its date disease of the heart. 
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[1] The plaintiff contends that this defense amounts to a representation be- 
cause no fraud is pleaded and the statute (Insurance Law, § 58) provides that all 
statements purporting to be made by the insured shall be deemed representations 
and not warranties; that, by accepting the policies, plaintiff made the language of 
this provision her own; that the provision is, as stated in Archer v. Equitable Life 
Assur. Society of United States, 218 N. Y. 18, 25, 112 N. E. 433, “metamorphesed” 
into a representation; that a misrepresentation does not necessarily effect a for- 
feiture, which is not favored; that, in order to make a misrepresentation available 
as a defense, it must be alleged not only that a material statement is untrue, but 
also that the plaintiff knew it to be false and made it with intent to cheat and de- 
fraud. This argument.cannot be accepted as sound. The policy by its very terms 
only takes effect, if the insured has not been treated by a physician, etc., within 
two years. Otherwise, it is void. It is as if it never existed. If the clause were 
only a representation, the word “void” in the clause would have to be changed to 
voidable. The provision in the policy is part of its terms, part of its conditions 
therefore, as the answer sets forth these terms and conditions, accompanied by the 
allegations that the insured was in fact treated by a physician, and did suffer 
heart disease within the two-year period, the defense is well pleaded. 

[2, 3] The evidence to establish this defense is the attending physician’s cer- 
tificate made after the death of the insured and forming a part of the proofs of 
death. The defendant claims the statements of the physician therein constitute 
voluntary admissions on plaintiff’s part, and the plaintiff contends that the facts 
in connection with its execution and delivery do not justify its admission in evi- 
dence, or its contents deemed admissions. 

Decision depends upon the facts, for under certain circumstances the state- 
ments in such a certificate are prima facie evidence of a voluntary admission 
that such statements are true. Rudolph v. John Hancock Mut. Life Insurance Co., 
251 N. Y. 208, 167 N. E. 223. 

In the Rudolph Case it was held that a physician’s certificate, given pursuant 
to a provision in a policy of insurance, identical with the one in the instant case, 
was competent as evidence of a voluntary admission by the claimant. The Ru- 
dolph Case was decided four to three. In the dissenting opinion the rule is recog- 
nized that, where one voluntarily uses the affidavit of another, usually he admits 
the truth of the statements therein, but it invokes the principle that one is not 
bound by statements in an affidavit or certificate that he produces under circum- 
stances rendering its production compulsory, citing and following Redmond v. In- 
dustrial Benefit Association, 150 N. Y., 167, 44 N. E. 769, and other well-considered 
cases. The prevailing opinion insinuates agreement with this doctrine, and seems 
to rest upon the proposition that the claimant’s acts and statements after the cer- 
tificate was made changed her attitude from an involuntary to a voluntary user 
thereof, and that by ratification she broadened the authority of the physician to 
bind her by his statements. If the majority held that the mere execution of the 
certificate at claimant’s request and delivery to the company were sufficient to bind 
claimant, as admitting its contents, there would be no need to stress in the opinion 
the facts indicating claimant’s approval of its contents and lack of coercion. 


In the instant case there are no acts showing approval of the certificate— 
nothing whatever to indicate that the plaintiff did more than she was bound to do 
by the terms of the policy as a condition precedent to recovery. She took the 
blank to the physician and requested him to fill it out and deliver it to the com- 
pany. She could do no less, and she did no more. She did not read or sign it, 
and never saw it until it was produced by the defendant on the trial. She did not 
agree in the policy, or otherwise, that it should be treated as the truth. Had it 
come to her to read and sign, as in the Rudolph Case, and thereafter had she de- 
livered it to the company without protest, it would have to be held that she ac- 
quiesced in its statements and it became her voluntary admission. 

The defendant recognized the importance of having the claimant adopt the 
language of the certificate as her own by having printed on it a statement to be 
signed by the claimant agreeing that the certificate shall be considered a part of 
the proofs of death in accordance with the terms of the policy. This printing is 
on the margin of the front page of the certificate opposite the important answers 
to be made by the physician. If claimant had signed it after its execution, with- 
out doubt she would have been bound by its contents, or she might have signed it 
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before the physician filled it out and thereby effectually constituted the physician 
her agent to supply the information. The fact that she did not do so may be 
considered in connection with the breadth and scope of the physician’s authority 
to bind her by his statements. 

“Tf one party refers another, on a disputed fact, to a third person, as author- 
ized to answer for him, he is bound by what his referee answers upon the occasion 
as much as if the answer had been given by himself.’ This is the rule with a 
clear statement of the reason upon which it rests. It is only when the third per- 
son ‘is authorized to answer for’ the person who has referred to him that the 
latter is bound by what the former may say.” Aldridge v. AXtna Life Insurance 
Co., 204 N. Y. 83, at page 87, 97 N. E. 399, 401, 38 L. R. A. (N. S.) 343. 

[4] Inasmuch as the policy provides that it was claimant’s duty to furnish 
the company with answers by the physician on blanks provided by the company, 
and since she took the blank to the physician and requested him to make it out, 
intending to comply with this provision of the policy, without doubt she made the 
physician her agent to write down answers to the questions, and, if no other facts 
and circumstances were shown, perhaps the mere fact that she asked the physician 
to make out the certificate to the company would be enough to establish prima 
facie evidence that she accepted it as her statement. The company, however, did 
not expect her to be bound by the certificate until she signed it at the place pro- 
vided for her signature. The company recognized that, until the claimant had an 
opportunity to read the statements, it would be unfair to hold her bound by them. 
The physician became her agent simply to write down the answers, and, in so far 
as voluntary admission of the correctness of the answers is concerned, his author- 
ity was subject to ratification by her signing the certificate at the place provided 
for her signature. Otherwise there would be no occasion for the printed admission 
for claimant to sign. Its purpose is to specify the breadth of the physician’s 
authority. The use of such blank contemplated the reservation of authorization to 
the physician to bind the plaintiff until she signed the admission, and therefore it 
is not prima facie evidence of an admission of this plaintiff. 

[5] Even assuming, however, that the certificate is evidence of an admission by 
the plaintiff of the truth of its contents, it is only prima facie evidence at most, 
and must be considered in connection with the other evidence in the case. Its pro- 
bative force is weakened by its self-contradictory statements. Its weight is equiv- 
alent to the testimony of a witness who answers a question first, yes, and then, no. 
Unless such witness were an interested witness, or there was something in his man- 
ner to indicate which answers were true, the court would have to speculate as to the 
truth. The answers of the physician are equally conflicting, and being in writing and 
his manner and attitude in making them not being available, and the witness being 
apparently disinterested, the court is required to consider these contradictory 
statements with the other evidence in the case and determine whether the defendant 
has met the burden of proof upon it to establish that the insured suffered from 
heart disease before the issuance of the policy. 

[4] Plaintiff’s statement, forming part of the proof of claim, was offered in 
evidence by the defendant. The policy does not provide that its contents shall not 
be considered as evidence. Moreover, as stated in the Rudolph Case, 251 N. Y. 
208, page 212, 167 N. E. 223, 224: ‘The physician’s certificate was one of three 
papers submitted as proof of loss. The whole admission should have been taken 
together.” In the dissenting opinion the claimant’s statement is considered. Like- 
wise in Hanna v. Connecticut Mutual Life Insurance Co., 150 N. Y. 526, 44 N. E. 
1099, it is implied that, if plaintiff’s own certificate contained statements as to the 
cause of death and duration of illness, a question of fact would be presented. 

Plaintiff's certificate discloses an unequivocal statement that the cause of 
death was “operation for pus which formed on right lung, which never stopped 
discharging,” and an equally clear statement that insured complained of ill health, 
viz. influenza and pneumonia, about January 1, 1929, and that the duration of this 
illness was from January 1, 1929, until death. 

The physician’s certificate discloses contradictory and inconsistent statement as 
follows: In answer to question 8, cause of death, there is written, “Hepatic Cir- 
rhosis, Myocarditis”; duration, “2 yrs.” To question 9, contributory cause of death 
(secondary), there is written, “Empyema, 6 mos. Heartblock”; duration, “10 dys.” 
To question 10, date of your first visit or prescription in last illness, there is writ- 





Life] Strzelicka v. Chicago Fraternal Life Ass’n. 601 


ten, “Jan. 1929, Empyema.” To question 13, Have you prior to last illness attend- 
ed and prescribed for the deceased—if so, give dates and other particulars, there 
is written in answer to date of prior attendance, “June 1927,” in answer to disease, 
“Hepatic Cirrhosis, Myocarditis,” and, in answer to duration of disease, “About 8 
months.” 

So the physician in answering question 8, stated the duration of the hepatic 
cirrhosis, myocarditis, was two years, and, in answering question 13, he stated the 
duration of these diseases was about eight months. Again, in answering question 9, 
he stated that the empyema lasted six months, and, in further answering the question 
under the heading “duration,” he states, ten days. In answering question 
10, he stated that he first attended insured in last illness in January, 1929, for 
empyema. If hepatic cirrhosis, myrocarditis, caused death, and the disease lasted 
only eight months, the insured did not have them before the policy was issued. If 
they caused death and were serious diseases, why did the physician treat the patient 
only for empyema from January, 1929. The answers to question 8, read alone, are 
understandable, but not so when read in connection with answers to question 13. 
Likewise the answers to questions 9 and 10 are contradictory. It may be the 
physician, desiring to comply with the company’s instructions on the back of the 
blank, speculated as to the primary cause of the insured’s condition of empyema. 
Following question 8 is printed “see reverse side,” and on the reverse side primary 
and contributory causes of death are defined as follows: “Remember that the 
primary cause is always the one of the longer duration.” The physician may have 
thought that pnuemonia in itself was the cause of death, but, inasmuch as the 
liver trouble and heart trouble had lasted eight months and the lung trouble only 
seven months, and under these instructions, he must answer that the former caused 
death, but, as before stated, if they were existent at and caused death and their 
duration was about eight months, they did not exist prior to the date of the policy. 

The claimant, being the wife of and living with the insured, should know when 
he first complained of ill health. If he had heart trouble or liver trouble prior to 
the issuance of the policy, he did not complain to his wife about them, if her state- 
ment in her certificate is true that he first complained of ill health in January, 1929, 
when stricken with influenza and pneumonia. Inasmuch as certain answers in the 
physician's certificate tend to corroborate the plaintiff's statement in her certificate, 
the defendant has not satisfactorily shown that the insured suffered from heart or 
other serious diseases prior to the issuance of the policy. 

[7, 8] Plaintiff should have judgment against the defendant for the amount 
due on the policies. The complaint does not demand interest, but it may be 
amended so as to include a demand for interest, which should be allowed from the 
date the proofs of death were delivered and the premium receipt books tendered to 
the defendant. Submit decision. 


STRZELICKA v. CHICAGO FRATERNAL LIFE ASSN. 
Supreme Court, Erie County. June 15, 1931. 
250 New York Supplement 601. 
1. INSURANCE. 

Where there were no negotiations with reference to payment of loss, fra- 
ternal association retaining proofs and certificate did not waive limitation period 
applicable to action for death benefits. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

2. INSURANCE. 

Beneficiary’s ignorance of limitation in certificate Held not excuse for failure 
to sue within time. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

3. INSURANCE. 

Defenses of fraud and breach of warranty held not available in action on 
benefit certificate, where answer followed expiration of incontestability period. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

Action by Martha Strzelicka against the Chicago Fraternal Life Association. 

Judgment for defendant. 

Ward, Flynn, Spring & Tillou, of Buffalo, for plaintiff. 
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John H. Clogston, of Buffalo, for defendant. 

Lvs, J. 

The defendant, on February 1, 1927, issued a benefit certificate upon the life 
of Boleslaw Poplawski in the sum of $1,500 payable to the plaintiff, mother of 
the assured, upon the death of said Boleslaw Poplawski. The assured died on 
March 4, 1928, and official notice of his death was received by the Supreme 
Secretary of the defendant on March 16, 1928. Proofs of death were duly pre- 
pared and received by the defendant on the 22d day of March, 1928. 

The defendant pleads that the present action is barred by the contractual 
limitation as to commencement of actions inasmuch as the action was not brought 
within six months from the date of death of the assured. 

In the written application for insurance, the applicant stipulated as follows: 
“And for myself and for any person or persons accepting or acquiring any 
interest in any Benefit Certificate issued on this application, or arising out of my 
membership therein, I agree that no action at law or in equity shall be brought or 
maintained on any cause or claim arising out of my membership, or on. said 
Benefit Certificate, unless an action is brought within six months from the date 
of my death or the happening of my disability.” 

The membership certificate issued upon the written application contained the 
following: “* * * And upon condition, binding said member and every person 
accepting or acquiring any interest in this Benefit Certificate that no action at 
law or in equity shall be brought or maintained on any cause or claim arising 
out of such membership in the Chicago Fraternal Life Association or on this 
Benefit Certificate, unless such action is brought within six months from the date 
unless brought within six months from the date of the death of the member.” 

The by-laws of the defendant, section 407, provide as follows: 

“Action on Certificates must be Brought within Six Months. No action 
at law or in equity in any court for the recovery on a death claim based upon any 
benefit certificate heretofore or hereafter issued by this society, can or shall be 
maintained until after the proofs of death and claimant’s rights to benefits as 
provided in these by-laws shall have been filed with the Supreme Secretary, nor 
unless brought within six months from the date of deatht of the member.” 

It is conceded that the proofs of death were duly and timely filed, but that 
the action was not brought within six months from the date of death of the 
assured. 

[1, 2] The plaintiff contends that there was a waiver of this requirement in 
so far as the defendant retained the proofs of death and the membership certificate 
without rejecting the claim or returning the documents. 

There is no proof before me to warrant a finding that the condition in the 
policy was waived by the act, conduct, or declaration of the company evidencing a 
recognition of liability and an intention to pay the loss without compulsion. There 
were no negotiations or correspondence with reference to the payment of the loss. 
From the facts, the plaintiff is in no position to assert that she has been misled 
by the defendant. Sullivan v. Prudential Ins. Co. of America, 172 N. Y. 482, 
65 N. E. 268. The plaintiff did not know of the limitation in the contract of 
insurance, yet this is not an excuse for failure to sue within the time limited. 
De Grove v. Metropolitan Ins. Co., 61 N. Y. 594, 19 Am. Rep. 305; Sinincrope 
v. Hartford Fire Ins. Co., 207 App. Div. 114, 201 N. Y. S. 615. 

[3] The further defense of fraud and breach of warranty in the procure- 
ment of the insurance is untenable because the contestability period had expired 
at the time the answer was interposed. The benefit certificate specified that the 
same is incontestable as to death benefits three years from date of delivery. The 
certflicate was issued February 1, 1927, and the answer was interposed November 
26, 1930. Killian v. Metropolitan Life Ins. Co., 251 N. Y. 44, 166 N. E. 798, 64 
A. L. R. 956; Jensen v. Metropolitan Life Ins Co., 251 N. Y. 336, 167 N. E. 462; 
Wolpin v. Prudential Insurance Co. of America, 223 App. Div. 339, 228 N. Y. S. 78. 

The defendant’s motion for a direction of a verdict of no cause of action is 
therefore granted. 
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CHATHAM PHENIX NAT. BANK & TRUST CO. v. TRAVELERS’ INS. 

CO., OF HARTFORD, CONN. 
Supreme Court, Appellate Division, First Department. 
June 24, 1931. 

251 New York Supplement 43. 

INSURANCE. 

Change of beneficiary, not approved by insurer during insured’s lifetime held 

effective, where insurer waived requirement. 

Policies provided for change of beneficiary to take effect only when 
approved in writing by company, but insurer waived this requirement 
and offered to pay to whichever party court should direct. 

(For other cases, see Insurance, Dec. Dig § 587.) 
Townley and O'Malley, JJ., dissenting. 


Submission of controversy under sections 546 and 547 of the Civil Practice 
Act, between Chatham Phenix National Bank & Trust Company, as trustee, 
ete., under an insurance trust created, by Lynnwood Farnam and others, and 
the Travelers’ Insurance Company, Hartford, Conn. 


Judgment directing payment of proceeds of policies to Arlington I. Farnam 
and another. 


Argued June term 1931, before Finch, P. J., and Merrell, O'Malley, Sher- 
man, and Townley, JJ. 


Kaye, McDavitt & Scholer, of New York City (Cornell S. Dikeman, of New 
York City, of counsel), for Chatham Phenix Nat. Bank & Trust Co., trustee. 

Williams & Saxe, of New York City (Rogers H. Bacon, of New York City, 
of counsel), for Arlington I. Farnam and Alice Arline Hall. 

William J. Moran, of New York City, for Travelers’ Insurance Co. 

SHERMAN, J. 

The parties have submitted to this court in the first instance their contro- 
versy upon an agreed statement of facs. 

Lynnwood Farnum was insured under two policies of life insurance issued 
by the Travelers’ Insurance Company, of Hartford, Conn. He had designated 
as beneficiary the Chatham Phenix National Bank & Trust Company, as trustee. 
One policy contained the following: “Provided the contract is not assigned, the 
insured may at any time and from time to time during its continuance change 
the beneficiary, to take effect only when such change shall have been approved 
in writing by the company, whereupon all rights of the former beneficiary shall 
cease.” 

The other policy carried a clause virtually to the same effect. Neither policy 
had been assigned. 

The agreement whereby Mr. Farnam created the trust making the Trust 
Company trustee was executed in June, 1930. It contained a provision whereby 
the settlor (Mr. Farnam) reserved the right to modify, alter, or revoke that 
instrument. 

In October, 1930, the insured learned that he had a fatal illness. His father 
and sister came to this city from a distance to see him, and, it then appearing 
that their financial needs were pressing, he determined to make them the direct 
and immediate recipients of the proceeds of these policies. He procured and 
executed proper forms for changing the policies, so that his father and sister 
would become beneficiaries. These were delivered to the general agent of the 
Travelers’ Insurance Company in the city of New York, who transmitted them 
by mail to the main office of the insurance company at Hartford, Conn., where 
they were received on Saturday, November 22d, which was a half holiday. 

The insured died on Sunday, November 23, 1930. The insurance company, 
on November 24, in ignorance of his death, approved in writing upon the signed 
form the change of beneficiary of one policy. Owing to the fact that the number 
f the other policy had not been correctly set forth upon the other of these in- 
struments, the insurance company did not then indorse its consent as to that policy. 
After learning of the death of the insured, it did nothing further with respect 
to noting its consent. 

It is conceded that the insured had properly designated his father and sister 
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as beneficiaries, in accordance with the terms of the policies, and that both in- 
struments had been lodged with the insurance company prior to his death. 

The submission likewise states that the insurance company has waived the 
requirement of its written approval of change of beneficiary as to both policies, 
and will pay the proceeds to whichever party the court shall direct. The trustee 
concedes that, under the trust agreement, the insured had a free and untram- 
meled right to change the beneficiary in both policies without actual prior with- 
drawal of the policies from its possession. 

The sole question, therefore, is whether or not the change of beneficiary by 
the insured was effective. ; 

It is not contended that anything further remained to be done by the in- 
sured in order to effectuate his endeavor and to complete the change of bene- 
ficiary under the power expressly reserved to him by each of these policies. It is 
asserted, however, that his death, before the insurance company had actually 
approved in writing the change of beneficiary, defeated his purpose. 

The provision requiring written assent by the insurance company was solely 
for its own benefit. It could be waived by the insurer, and a prior designee 
would not be heard to complain. If the action had been brought against the in- 
surance company and it had rested its defense upon its lack of consent, a dif- 
ferent situation would be presented. But it is not defending here. It has waived 
the requirement of its written approval and leaves it to this court to determine 
which of these parties is entitled to the proceeds of the policies. 

The controlling provision in the contract is the right of the insured to make 
the change of beneficiary, which he did, and of which he gave notice to the 
insurer during his lifetime. Inasmuch as he had done everything that could 
have been done by him to effectuate his purpose, and the insurance company has 
waived its right to require its written consent, the change must be held effective 
as against the prior beneficiary. Lahey v. Lahey, 174 N. Y. 146, 66 N. E. 670, 
61 L. R. A. 791, 95 Am. St. Rep. 554; Luhrs v. Luhrs, 123 N. Y. 367, 25 N. E. 388, 
9 L. R. A. 534, 20 Am. St. Rep. 754; Rothstone v. Norton, 231 App. Div. 59, 246 
N. Y. S. 354, affirmed in the Court of Appeals May 12, 1931, 177 N. S—. 

The trustee relies upon Strianese v. Metropolitan Life Insurance Co., 221 
App. Div. 81, 223 N. Y. S. 16, and Fink v. Fink, 171 N. Y. 616, 64 N. E. 506. 

In the Strianese Case, the insurance company defended and showed that 
the application for a change of beneficiary was not filed with it until after the 
death of the insured. It did not waive the provisions of the contract which re- 
quired filing of the change of beneficiary with the insurer, and its approval 
while the policy was in force. 

In the Fink Case, the assured delivered the instrument to his own agent, 
failed to pay the fee required, and the paper was not received by the association 
until after his death. The court, in its opinion, distinguished that case from 
Luhrs vy. Luhrs, supra, stating (page 625 of 171 N. Y., 64 N. E. 506, 508): “In 
that case everything had been done that the member could do, while in this he 
had really done nothing, as his attempt to reach the company was a failure.” 

We conclude that the change of beneficiary executed by the deceased, and 
delivered during his lifetime to the insurer, must be given effect, and that Arling- 
ton I. Farnum and Alice Arline Hall was entitled to the proceeds of both policies. 
Judgment should, therefore, be directed that the Travelers’ Insurance Company 
pay said proceeds in accordance with such determination. 

Judgment directed that the Travelers’ Insurance Company pay the proceeds 
of the policies to Arlington I. Farnam and Alice Arline Hall. Settle order on 
notice. 

Finch, P. J., and Merrell, J., concur. 

Townley, J. (dissenting). 


The right of the insured to change the beneficiary named was conditional 
upon the consent of the company. The giving or withholding of this consent 
involved the exercise of discretion on the part of the company. Until such con- 
sent was given, the transfer was incomplete. Hoff v. Hoff, 175 App. Div. 40, 
161 N. Y. S. 520, appeal dismissed Hoff v. Supreme Lodge, K. P., 222 N. Y. 603, 
118 N. E. 1062. 


This consent was not given prior to death. Upon the death of the insured, 
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the rights of the trustee became vested, and could not be affected by any act or 
admission of the company made thereafter. Strianese v. Metropolitan Life In- 
surance Co., 221 App. Div. 81, 223 N. Y. S. 16; Fink v. Fink, 171 N. Y. 616, 64 
N. E. 506. The decisions in Luhrs v. Luhrs, 123 N. Y. 367, 25 N. E. 388,9 L. R. A. 
534, 20 Am. St. Rep. 754, and Lahey v. Lahey, 174 N. Y. 146, 66 N. E. 670, 61 L. R. 
A. 791, 95 Am. St. Rep. 554, have no application. In those cases the right of the 
insured to change the beneficiary was absolute, and the company’s acts were 
purely formal. 

Judgment should be directed in favor of the trustee. 

James O'Malley, J., concurs. 


JOHN HANCOCK MUT. LIFE INS. CO. v. LUZIO. No. 22616. 
Supreme Court of Ohio. May 20, 1931. 
176 Northeastern Reporter 446. 
1. INSURANCE. 

Soliciting agent of insurer becomes insurer’s representative, under statute, 
only in respect to particular branch of business entrusted to him as agent; statute 
making soliciting agent, agent for insurer, does not convert agent with limited 
power into general agent possessing unlimited power (Gen. Code, § 9407). 

Syllabus by the Court. 

Under the provisions of section 9407, General Code, a soliciting 
agent of a life insurance company becomes the representative of the com- 
pany only in respect to the particular branch of the business intrusted to 
him as such agent. His duties consist of soliciting applicants for insurance 
and reporting to his principal the information which he acquires. The 
section does not convert an agent with limited power into a general agent 
possessing unlimited power. 

(For other cases, see Insurance, Dec. Dig., § 88.) 

2. INSURANCE. 

Where applicant for insurance truthfully discloses facts concerning health to 
soliciting agent, who falsely reports facts to insurer agent is agent for insurer 
responsible for agent’s conduct; insured, failing to disclose to soliciting agent 
known facts concerning health affecting risk, cannot recover unless insurer waived 
forfeiture after obtaining knowledge (Gen. Code, § 9407). 

Syllabus by the Court. 

If an applicant for life insurance has, truthfully and in good faith, 
disclosed to the soliciting agent the facts and conditions relating to his 
soundness of health, the soliciting agent is acting in the branch of the 
business entrusted to him, and in that respect is the agent of the company ; 
and if he wrongfully or falsely reports such facts and conditions to his 
principal, the fault is not that of the insured but wholly the fault of the 
agent; but if the insured fails to disclose facts and conditions, of which 
he is aware, materially affecting the risk, the insured cannot recover 
unless the company waives forfeiture after obtaining knowledge of such 
undisclosed facts and conditions. 

(For other cases, see Insurance, Dec. Dig., §§ 261, 379[7].) 

3. INSURANCE. 

Fire insurance agents have much broader authority than life insurance agents, 

and their powers are distinguishable (Gen. Code, §§$ 9407, 9583, 9586). 
Syllabus by the Court. 

Section 9586, General Code, designating fire insurance agents as agents 
of the company, together with its related section 9583, General Code, 
confer much broader authority than is conferred upon agents soliciting life 
insurance, and their powers are clearly distinguishable. Under section 
9583, General Code, soliciting agents of fire insurance companies possess 
authority of wider scope than those ordinarily conferred upon soliciting 
agents of life insurance companies; in addition to other duties, the former 
are required by law not only to examine the subjects of insurance but 
also to fix their insurable value. 

(For other cases, see Insurance, Dec. Dig. § 87.) 
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4. INSURANCE. 

Term “agent,” within statute barring recovery for fraudulent answers unless 
known to insurer’s agent, referred to one acting within scope of authority; agent, 
employed solely to solicit insurance and report information received from appli- 
cant, cannot waive condition in policy requiring insured to be alive and in sound 
health (Gen. Code, § 9391). 

Syllabus by the Court. 
In the absence of statutory definition, the term “agent,” employed 

in section 9391, General Code, should be given its legal meaning, as being 

one who is acting within the scope of his authority in the business 

intrusted to him by his principal. One who is employed as soliciting agent, 
whose sole authority is to solicit insurance and to report to his principal 

the information which the applicant has given him, cannot, without proof 

of authority so to do, waive a conditicn in the policy providing that it 

shall not take effect unless the insured be alive and in sound health at the 

date of the policy. 

[Ed. Note—For other definitions of “Agent,” see Words and Phrases.] 

(For other cases, seen Insurance, Dec. Dig. §§ 141 [1] 378[1].) 

5. INSURANCE. 

Applicant for life insurance should exercise towards insurer same gvod 
faith which he may rightfully demand from insurer; insured, if conniving with 
soliciting agent to defraud insurer, cannot recover. 

Syllabus by the Court. 
An applicant for life insurance should exercise towards the company 

the same good faith which he may rightfully demand from it; the relation- 

ship demands fair dealing. If it should be proven that the insured and the 

soliciting agent connived for the purpose of defrauding the company, 
there can be no recov ery. 

(For other cases, see Insurance, Dec Dig., §§ 256|2], 380.) 

Error to Court of Appeals, Stark County. 

Action by Clara Luzio against the John Hancock Mutual Life Insurance 
Company. Judgment for plaintiff was affirmed by the Court of Appeals, and 
defendant brings error.—|By Editorial Staff.] 

Reversed, and final judgment for defendant. 

The defendant in error, Clara Luzio, as beneficiary of one Rosario Luzio, 
brought an action against the John Hancock Mutual Life Insurance Company in 
the court of common pleas of Stark county, wherein she sought to recover the 
proceeds of two industrial policies issued on December 26, 1928, upon the life of 
the insured, who died January 24, 1929. 

The insurance company answered, admitting the issuance of the policies, and 
alleged that it had tendered to the plaintiff the amount of premiums that had 
been paid thereon. It alleged specifically that the insured had not complied with 
certain conditions contained in the policies, which were as follows: “This policy 
shall not take effect unless upon its date the Insured shall be alive and in sound 
health and the premium duly paid.” “Policy when Void. This policy shall be 
void: (1) If the Insured has been rejected for insurance by this or any other 
company, society or order; or had attended any hospital, or institution of any 
kind engaged in the care or cure of human health or disease, or has been attended 
by any physician, within two years before the date hereof, for any serious 
disease, complaint or operation; or has had before said date any pulmonary 
disease, cancer, sarcoma, or disease of the heart or kidneys.” The answer 
further alleged that the insured was not in sound health when the policies were 
issued; that before the date of said policies the insured had attended an 
institution for the cure of human disease; that he had been attended by a phy- 
sician within two years for a serious complaint before the date of their issue; 
and that before and on the date he was insured he had a pulmonary disease. 

In her reply, while denying the allegations contained in the answer, the plain- 
tiff alleged that, if the terms of the conditions of the policies were violated by 
the insured, the defendant through its agent had full knowledge of the violation 
of the terms and conditions of said policies at the time they were issued. 
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Upon the issues so joined the cause was submitted to a jury which rendered 
a general verdict in favor of the plaintiff, and judgment thereon was affirmed by 
the Court of Appeals. Later the record was certified to this court for review. 

During the course of the trial, at the close of plaintiff’s testimony, a motion 
for a directed verdict was made by the defendant below, which was renewed later 
at the close of the entire evidence. At the request of plaintiff and before argu- 
ment, the trial court gave the following special requests to the jury over the ob- 
jection and exception of the defendant: 

“Number one. I say to you as a matter of law, that if you find from the evi- 
dence that the insured was not in sound health upon the date of the policies, or 
that the insured had attended a hospital or institute engaged in the care or cure 
of human health or disease, or that the insured had been attended by a physician 
within two years before the date of said policies, or that the insured had had 
tuberculosis, or other pulmonary disease before the date of said policies; never- 
theless if you also find that the insurance company, or its agent knew, or had been 
told of any or all of these facts at the time of the issuance of the policies, then 
and in that event your verdict should be for the plaintiff.” 

“Two. I say to you as a matter of law, that any knowledge given to, or 
which the agent of the insurance company had, concerning the health of Rosario 
Luzio, or his compliance with the terms and conditions of the policy, became the 
knowledge of the John Hancock Life Insurance Company.” 

Luzio, the insured, died on January 24, 1929, from tubercular disease. On 
December 26, 1928, twenty-nine days before his death, he secured the two policies 
of life insurance upon which this suit is predicated. The facts relating to the 
course of his disease and the insured’s knowledge thereof are substantially with- 
out dispute. From November 4, 1927, until January 13, 1928, he was under treat- 
ment for tuberculosis at the Rock Glenn Sanatorium, a private institution for the 
treatment of tuberculosis. On November 10, 1927, about a week after his admis- 
sion, a complete diagnosis of his condition was made. His physical examination 
then “showed an advanced pulmonary tuberculosis, bilateral in character, this in- 
volving almost the entirety of the upper left lobe, with a lung destruction and cav- 
ity formation.”. A Wasserman test made at the same time disclosed that the in- 
sured also had a: syphilitic infection. On January 13, 1928, he left that sanatorium 
against medical advice, returning home. Subsequently, on February 2, 1928, he 
entered the Springfield Lake Sanatorium, another institution for the treatment of 
tuberculosis, and became a patient under the care of its superintendent, Dr. Hyde, 
for pulmonary tuberculosis. At this sanatorium he was under treatment from 
February 2, 1928, until May 11, 1928, when he again returned home. It therefore 
appears that for the period of more than a year before his death he was in an ad- 
vanced stage of the disease, and during that time was twice under hospital treat- 
ment therefor. There is no dispute about the foregoing facts. The whole case as 
disclosed by this record hinged upon the issue whether one Cugliari, a soliciting 
agent of the insurance company, knew that the insured was not in sound health 
and that he had been in a tuberculosis hospital under treatment of a physician for 
that disease when he solicited the policies. 


Under the instructions of the court, the jury were in effect told that if they 
found that Cugliari, the soliciting agent of the defendant, had knowledge of or 
had been told of the insured’s condition of health when he solicited the policies, 
the company would be liable. It appears from the evidence that more than one 
agent was connected with this transaction. Cugliari solicited the policies. How- 
ever, there seems to have been another agent superior to Cugliari. This agent was 
a man by the name of Martin, assistant district manager for the company, living 
in a nearby city. Martin’s duties were to inspect applications secured by the so- 
liciting agent and to inquire of the insured as to his condition of health. Martin 
did so in this instance. He had nothing to do, however, with writing the con- 
tracts of insurance; nor did he have any knowledge of the insured’s previous or 
present condition of health. Neither the applications nor the answers thereto have 
been incorporated in this record, but the foregoing is the substance of the testi- 
mony relating to the soliciting agent’s authority. Upon the face of the policies 
in large type is the following: “Read your policy carefully.” Also this statement: 
“In case of any question, in order to insure prompt attention, notify at once the 
superintendent of the district where the premiums are to be collected.” 
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Cook, McGowan, Foote, Bushnell & Burgess, Charles O. Chandler, and Randall 
F. Fullmer, all of Cleveland, for plaintiff in error. 

Contie & Cohen, of Canton, for defendant in error. 

Jones, J. 

There is no doubt that confusion exists in the reported cases of this state 
respecting the authority of insurance agents to waive conditions in life and fire 
insurance policies. 

[1, 2] The contention of counsel for defendant in error, which was evidently 
sustained by the trial and appellate courts, is based upon the provisions of two 
Ohio statutes and their application to life insurance companies. The first is sec- 
tion 9407, General Code, which provides that in any controversy between the bene- 
ficiary and the company the person who solicits an application for insurance shall be 
regarded as agent of the company and not of the insured. However, this is but plac- 
ing into statutory form the common-law principle that a soliciting agent, in respect to 
that particular branch of business intrusted to him, becomes the agent of the princi- 
pal. Under the provisions of the foregoing section the scope of the soliciting agent’s 
authority includes the duty not only of soliciting applicants for life insurance, but of 
reporting to his company the information acquired from applicants relating to their 
soundness of health. If the applicant has, truthfully and in good faith, supplied such 
information to the agent, and the agent has wrongfully or fraudulently reported the 
facts so given him, the soliciting agent becomes the agent of the company, 
which becomes responsible for such wrongful or fraudulent conduct of its agent in 
the business intrusted to him. But if the insured fails to disclose facts and conditions 
of which he is aware, materially affecting the risk, the insured cannot recover unless 
the company waives forfeiture after it obtains knowledge of such undisclosed facts 
and conditions. Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 
72 1. Ed. 895. 

Section 9407, General Code, is somewhat similar to a Florida statute (Comp. 
Laws 1914, § 2765) which states that an insurance agent “shall be deemed to all 
intents and purposes an agent or representative of such company,” etc. Constru- 
ing the Florida statute, the United States Supreme Court held: “The general rule 
which imputes an agent’s knowledge to the principal is well established. The un- 
derlying reason for it is that an innocent third party may properly presume the 
agent will perform his duty and report all facts which affect the principal's in- 
terest. But this general rule does not apply when the third party knows there is 
no foundation for the ordinary presumption,—when he is acquainted with circum- 
stances plainly indicating that the agent will not advise his principal. The rule 
is intended to protect those who exercise good faith, and not as a shield for unfair 
dealing.” Mutual Life Ins. Co. of N. Y. v. Hilton-Green, Exrs., 241 U. S. 613, 
36 S. Ct. 676, 680, 60 L. Ed. 1202. In the course of the opinion Mr. Justice Mc- 
Reynolds said: “Section 2765 of the Florida statutes, supra, undertakes to desig- 
nate as agents certain persons who in fact act for an insurance company in some 
particular; but it does not fix the scope of their authority as between the company 
and third persons, and certainly does not raise special agents, with limited author- 
ity, into general ones, possessing unlimited power.” 

In the case of Mass. Life Ins. Co. v. Eshelman, 30 Ohio St. 647, the third 
proposition of the syllabus reads: “A sub-agent of a life insurance company, ap- 
pointed to represent it in a particular branch of its business, becomes, in refer- 
ence thereto, the direct representative of the company, and notice of a fact to him 
will operate as notice to the company, and it will be bound by acts done by him m 
respect to that branch of its business tntrusted to him.” (Italics ours.) In cases 
relating to fire insurance companies it has been held by this court that where the 
applicant for fire insurance has fully and truthfully made statements relating 
thereto, and the agent has improperly or fraudulently filled in the statements, or 
makes a mistake, or wrongfully states the facts which the applicant gave him, the 
soliciting agent, in that respect, becomes the agent of the company, which is re- 
sponsible for his mistake. Union Ins. Co. v. McGookey & Moore, 33 Ohio St. 
555. The same principle has been applied to life insurance cases. Insurance Co. 
v. Eshelman, supra. Commenting upon the rule involved in such cases, Day, J., 1n 
the McGookey Case, said on page 565 of 33 Ohio St.: “The evidence tends to show 
that whatever fault there was in the transaction, was wholly that of the agent, not 
of the insured, but of the company, and that the insured in good faith honestly 
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performed all things by them to be done, to effect a valid insurance.” And again: 
“Accordingly, the current of the more modern decisions, is, that, where an agent 
of an insurance company, acting within the general scope of the business intrusted 
to him as such agent, fills up, in his own language, a written application for in- 
surance, from the statements of the insured, fully and truthfully made, receives 
the premium and issues a policy, duly executed by the insurer, on such application, 
the company shall not be permitted, when a loss happens, to defeat the policy by 
denying the truth of the application, nor the authority of the agent in the trans- 
action, although he has transcended his authority, unless the insured is chargeable 
with knowledge of his having exceeded his authority.” 

[3] Some of the decisions in this state relied upon by counsel for defendant 
in error relate to powers of fire insurance agents, and their authority to waive cer- 
tain provisions in fire insurance policies solicited, executed, and delivered by them. 
Section 9586, General Code, provides that an agent who solicits fire insurance shall 
be held to be the agent of the company. Section 9583, General Code, requires 
agents of this class of insurance to examine the buildings or structures insured 
and to fix thetr insurable value. It has therefore been held that under the peculiar 
provisions of that statute, requiring the company’s agent to inspect buildings and 
structures and to fix their insurable value, the company becomes responsible for 
the acts of its agent if there be no intentional fraud on the part of the insured. 
(Jueen Insurance Co. v. Leslie, 47 Ohio St. 409, 24 N. E. 1072,9 L. R. A. 45: Web- 
ster v. Dwelling House Ins. Co., 53 Ohio St. 558, 42 N. E. 546, 30 L. R. A. 719, 53 
Am. St. Rep. 658. So that when we consider the broader statutory powers con- 
ferred on a fire insurance agent in comparison with the more limited powers ex- 
ercised by soliciting agents of life insurance companies, this distinction cannot be 
overlooked. Those two classes of insurance are clearly distinguishable. The case 
of Foster v. Scottish Union & National Ins. Co., 101 Ohio St. 180, 127 N. E. 865, 
cited and relied upon by counsel for defendant in error, related, not to life, but to 
fire insurance companies, where the powers conferred on their agents are much 
broader—made so by statute and custom. The case of Ohio Farmers Ins. Co. v. 
Cochran, 104 Ohio St. 427, 135 N. E. 537, likewise is a fire insurance case. The 
agents of fire insurance companies ordinarily have the right to bind their compan- 
ies before they actually issue the policy, to attach riders thereto, to make deliver- 
ies thereof, and to pass upon the insurability of the property. They are clothed 
with powers not given to mere soliciting agents, who are employed to sell life 
insurance but have no authority to pass upon the insurability of the applicants. 
The Legislature of the state, on April 22, 1908, adopted an act providing for stand- 
ard forms of life insurance policies. Its provisions are now embodied in section 
“412 et seq., General Code. In each of such policy forms, covering various forms 
of imsurance, the law authorizes the placing of the following stipulation: “Agents 
are not authorized to modify this policy or to extend the time for paying a pre- 
mium.” The act does not apply to industrial policies, and we allude to it for the 
purpose of disclosing a legislative policy sanctioning such a safeguarding provision 
in life insurance policies. The policies in the instant case contained a similar pro- 
vision. The provision was not pleaded in this case as a defense, and we refer to 
the foregoing to stress the fact that as to the usual standard policies of life insur- 
ance the lawmaking body authorized the insertion therein of such provision pre- 
venting agents from modifying the written life policy contract. 


[4] Counsel for defendant in error also relies upon section 9391, General 
Code, which reads as follows: “No answer to any interrogatory made by an ap- 
plicant, in his or her application for a policy, shall bar the right to recover upon 
any policy issued thereon, or be used in evidence upon any trial to recover upon 
such policy, unless it be clearly proved that such answer is willfully false, was 
fraudulently made, that it is material, and induced the company to issue the policy, 
and that but for such answer the policy would not have been issued; and, also 
that the agent or company had no knowledge of the falsity or fraud of such 
answer.” It will be noted that the last clause of this statute provides that to avoid 
liability upon its policy it must be proven that the agent of the company had no 
nowledge of the falsity or fraud of the answer. Said section, formerly section 
3625, Revised Statutes, was in existence when the case of Metropolitan Life Ins. 
Co. v. Howle, 62 Ohio St. 204, 56 N. E. 908, was decided; the second proposition 
of the syllabus reading as follows: “Where a life insurance policy contains a con- 
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dition to the effect that no obligation is assumed by the company, unless at the 
date of the policy the insured is alive and in sound health, there can be no re- 
covery upon such policy if it is made to appear upon the trial that the insured was 
not in sound health at the date of the policy.” That case was not overruled by 
this court, though it is claimed that it has been overruled by implication. If the 
insured cannot recover if it is proven that he was not in sound health at the date 
of the policy, there is certainly less reason for permitting recovery if it be proven, 
in addition, that the insured knew he was not in sound health at that date. The 
case also holds that the section does not apply to conditions in the policy itself, 
but to answers found in the application. While there was evidence tending to 
prove that an application with answered interrogatories accompanied these policies, 
neither the application nor the answers to interrogatories are contained in this rec- 
ord, 

But assuming that the policies in question were issued upon the false state- 
ments in the application of the insured, touching his health, we come to the con- 
sideration of the question: Who is included within the term “agent” within the 
meaning of section 9391, General Code? The statute does not define it, nor does 
it use either of the terms, “soliciting agent” or “subagent.” The term “agent” 
should therefore be given its natural and legal meaning, that given it by the courts 
and derived from the principles of the common law. In the absence of statutory 
definition, it includes a soliciting or other agent, authorized to act “in respect to 
that branch of its business intrusted to him.” Mass. Life Ins. Co. v. Eshelman, 
supra. This principle was announced in the syllabus in the case of Myers v. John 
Hancock Mutual Life Ins. Co., 108 Ohio St. 175, 140 N. E. 504, 507, where the 
judge delivering the opinion, distinguishing the Foster Case, supra, said of the 
latter case: “There the agent whose act was in question was fully authorized to 
act and make an election or waive a condition, and it was that agent also who had 
the knowledge affecting the waiver or election. In the instant case the agent had 
nothing whatever to do with the contract and no power whatever to act on behalf 
of the company.” What was said in the Myers Case, supra, may be applied to 
this case. Cuglari was only a soliciting agent. There was no proof that he had 
any other authority—none to waive material conditions in the policy he sold. Un- 
der the instruction of the trial court the knowledge of any and every agent of the 
company would become the knowledge of the company, binding the company even 
if both agent and insured were defrauding the company. In so charging the trial 
court erred. 

In the instant case it appears that Cugliari’s duties were to solicit policies and 
to make inquiries regarding the health of the applicant; but there was another 
agent, superior to Cugliari, who later made the same inquiry. This agent was one 
Martin, the assistant district manager. There is a dearth of testimony relating 
to the duties or authority of Martin, and we give that feature no consideration as 
it is not claimed that the agent Martin had any knowledge of the insured’s con- 
dition of health. It appears that no medical examination is required as a prereq- 
uisite to the issuance of industrial policies. This furnishes one reason why good 
faith should be required on the part of applicants for insurance in respect to 
their soundness of health: they are not subject to physical examination. 

The insured had twice been in tubercular hospitals, both insured and bene 
ficiary had knowledge of these facts; and although Cugliari, the soliciting agent, 
denied it, under the finding of the jury he also had knowledge of these facts. 
This is an extreme case, perhaps more so than any found in the reports; but our 
system of jurisprudence requires the adoption of a fixed rule controlling every 
case that falls within its scope. To test its scope counsel for the insured was 
asked during oral argument, whether, under like circumstances, had the soliciting 
agent canvassed patients in the many tubercular hospitals of this state, would th 
insurance company have been bound by the acts of that agent? He answered that 
it would, and in that he was logically consistent. May a crafty, dishonest soliciting 
agent roam the state seeking and insuring those afflicted with tuberculosis, or other 
serious disease, and bind the company because he had knowledge of the disease * 
If such were permitted in defiance of the provisions in the policy, that “agents ar 
not authorized to modify this policy,” it might lead to the bankruptcy of the com- 
pany; at most, it would deplete its reserves, which are held for the protection of 
innocent applicants. The policy contained a proviso that it should not take effect 





eo 


BPI 


na 


pik di sndiacte EET 





as 


t 
Gs 
Bs 


eee 


7 
eG 





a 
* 





Life] Mougey v. Union Cent. Life Ins. Co. 611 


unless the insured “shall be alive and in sound health.” Had the insured not 
been alive, and had the agent known it, can it be claimed that the agent’s knowledge 
would make the company liable? Under the terms of the policies, life and sound 
health must both subsist before the policies took effect. Nor should legislative 
policy sanction, or court decision encourage, a scheme which would lead to the 
perpetration of a fraud upon the company by connivance of its soliciting agent 
and the insured; much less should they countenance such perpetration where the 
agent’s power is limited solely to canvassing applicants for insurance and report- 
ing his information to his company. 

[5] The federal case referred to, Mutual Life Ins. Co. v. Hilton-Green, supra, 
is apropos to the case at bar, where the following proposition appears in the syl- 
labus : ; 

“One consciously permitting an application containing material misrepresenta- 
tions to be presented by subordinate agents to officers of a life insurance company, 
under circumstances which he knows negatives any probability of the actual facts 
being revealed, and later accepting policies which he knew were issued in reliance 
upon statements both false and material, can claim nothing under such _ policies. 

“An applicant for insurance should exercise toward the company the same 
good faith which he may rightfully demand from it; the relationship demands 
fair dealing by both parties.” 

If it should be proven that both the insured and the soliciting agent connived 
for the purpose of defrauding the company, there can be no recovery. 

In special request No. 1 the court charged that if the agent knew “or had been 
told of any or all of these facts” touching his soundness of health, or of his 
being in a tubercular hospital, then the verdict of the jury should be for the plain- 
tiff. Section 9391, General Code, requires, not notice, but knowledge on the part 
of the agent. Notice is not knowledge. The fact that some one may have told 
the agent that the insured was not in sound health, or the fact that the agent had 
learned it by hearsay, does not necessarily constitute knowledge within the pur- 
view of said section; and the court erred in charging as it did. Under the facts 
disclosed by this record it became the duty of the trial court to have sustained the 
defendant’s motion for a directed verdict; and in not doing so the trial court 
erred. 

For the reasons stated the judgments of the lower courts will be 
final judgment will be entered in favor of the plaintiff in error. 
Judgment reversed, and final judgment for plaintiff in error. 
Marshall, C. J., and Matthias, Day, and Kinkade, JJ., concur. 
\llen and Robinson, JJ., concur in the judgment. 


nd 
and 


reversed, 








MOUGEY v. UNION CENT. LIFE INS. CO. No. 22592. 
Supreme Court of Ohio. May 13, 1931. 
Rehearing Denied June 10, 1931. 
176 Northeastern Reporter 455. 
INSURANCE. 


Life policy executed on September 2, 1925, and accepted by insured on No- 
vember 2, 1925 


requiring payment of premium annually on August 17, with 31 
days of grace, lapsed for nonpayment of premium at insured’s death on Sep- 
tember 23, 1927, where only first two premiums had been paid. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Error to Court of Appeals, Cuyahoga county. 

Action by Helen Pearl Mougey against the Union Central Life Insurance 
Company. To review judgment of the Court of Appeals, affirming judgment 
for defendant, plaintiff brings error—[By Editorial Staff.] 

\ffirmed. 





Plaintiff in error, Helen Pearl Mougey, was the wife of one William A. 
Mougey, and was named as his beneficiary in the policy issued to Mougey for 

principal sum of $15,000. As such beneficiary she brought suit against the 
company to recover that sum. The cause was submitted to the trial court 

h sustained a motion of the defendant insurance company for judgment 
n the pleadings, consisting of a petition, amended answer, and reply. That 
‘ment was affirmed by the Court of Appeals, and error is now prosecuted 
lis court seeking a reversal of the judgments of the lower courts. 
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It appears that the insured, William A. Mougey, was born on February 
17, 1869, and died on September 23, 1927. On August 14, 1925, he made applica- 
tion for a life policy in the sum of $10,000, at an annual premium rate of $566.10. 
On September 2, 1925, the defendant company executed to Mougey a policy 
of insurance on his life in the sum of $15,000, at an annual premium of $1,195.65, 
which the company offcred to deliver to the insured upon the payment of that 
premium. On November 2, 1925, Mougey accepted the policy and paid the 
stipulated premium of $1,195.65. In the year following, to wit, on August 16, 
1926, the insured paid a second annual premium of $1,195.65, being the amount 
of the annual premium stipulated in the policy. The third annual premium was 
not paid; the insured dying, as stated above, on September 23, 1927. The policy 
contained a stipulation providing tor thirty-one days of grace for the payment 
of future premiums payable after the first. 

Counsel for plaintiff in error claim that the policy was in full force and 
effect at the time of Mougey's death. The contention of the insurance com- 
pany, sustained by the lower courts, is that by the terms of the policy all fu- 
ture premiums became due and payable on August 17th of each year, and that, 
since the insured did not pay the annual premium on August 17, 1927, or with- 
in thirty-one days thereafter, the policy lapsed in accordance with its terms. 

The policy contained the following provision: “Premium: This policy is 
issued in consideration of a premium of eleven hundred ninety-five & 65/100 
Dollars and of the payment of a like amount annually on the seventeenth day 
of August in every year during the lifetime of the insured.” 

Lamb, Vaughan & Krauss and White, Hammond, Brewer & Curtiss, all of 
Cleveland, for plaintiff in error. 

Garfield, Cross, MacGregor, Daoust & Baldwin, and John H. Schultz, all 
of Cleveland, and Stanley K. Henshaw, of Cincinnati, for defendant in error. 

By the Court. 

The proviso in the policy stipulated that it was issued in consideration of 
a definite premium and of the payment of a like premium annually on the 17th 
day of August in every year during the lifetime of the insured. The policy 
also contained a proviso for its lapse in case of the nonpayment of subsequent 
premiums within a period of thirty-one days’ grace after they became due 
and payable. 

In the case of Union Mutual Life Ins. Co. v. McMillen, 24 Ohio St. 67, a 
policy dated February 2, 1868, was issued at an annual premium of $33.32, in- 
suring the life of the applicant from December 1, 1867. That policy contain- 
ed a proviso that, if the amount of the annual premium was not fully paid 
“on the day and in the manner so provided for,” the policy should be forfeit- 
ed. In its syllabus the court held: “Where a life policy is made and accepted, 
upon the expressed condition that if the annual premium is not fully paid with- 
in the time specified, the policy ‘shall be null and void, and wholly forfeited,’ 
the failure to pay the premium avoids the policy.” In that case the proviso 
relating to the time of the annual payment was less explicit than in this case, 
where the policy requires the “payment of a like premium annually on the 17th 
day of August in every year.” We are of the opinion that the principle an- 
nounced in the McMillen Case, supra, is controlling, and that the time for pay- 
ment of future premiums is the time stipulated in the policy, viz. August 17th 
of each year with the added grace period. The policy contract is clear and un- 
ambiguous. No effort has been made to reform its terms on the ground of 
mistake; nor is there any allegation of fraud on the part of the company. 
When a policy is issued and accepted, containing a definite time for future 
premium payments, the parties to the policy contract can thereby determine 
when the period of lapse may ensue. If that period for payment be indefinite, 
depending upon the time ot delivery and acceptance of the policy, or upon 
some outside arrangement entered into by the parties, it might prove to be a 
source of litigation: at any rate, it would effectively destroy the plain provision 
in policy contracts such as we have here. Attached to Mougey’s policy is a 
receipt signed by the company on November 2, 1925, the date of the accept- 
ance of the policy by the insured. This receipt recited that upon payment of 
the first premium the policy would continue in force to the 17th day of August, 
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1926. The insured paid the second premium on August 16, 1926, within the 
grace period. Presumably he knew of the time named in the policy for the 
payment of annual premiums, and acquiesced therein. 

Counsel for both sides have cited voluminous authorities in support of their 
respective contentions. We think, both upon reason and authority, that, so 
long as such contracts are unattacked because of mistake or fraud, they should 
be upheld, if clear and unambiguous. 

The judgments of the lower courts will be affirmed. 

Judgment affirmed. 

Marshall, C. J., and Jones, Matthias, Day, Kinkade, and Robinson, JJ., con- 
cur. 

Allen, J., not participating. 


NATIONAL BEN. LIFE INS. CO. v. DAVIS. 
Court of Appeals of Ohio, Cuyahoga County. May 13, 1929. 
176 Northeastern Reporter 490. 
2. INSURANCE. 


To permit beneficiary intentionally taking insured’s life to recover on policy 
would be contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 448.) 

3. INSURANCE. 

Administrator of insured feloniously killed by beneticiary may recover for 
benefit of estate, though beneficiary is indirectly benefited. 

(For other cases, see Insurance, Dec. Dig. § 448.) 

Action by Harry E. Davis, administrator of the estate of Samuel Reed, de- 
ceased, against the National Benefit Life Insurance Company. Judgment for 
plaintiff, and the defendant brings error.—|By Editorial Staff.] 

Affirmed. 

John E. Roundtree, of Cleveland, for plaintiff in error. 

Harry E. Davis, of Cleveland, for defendant in error. 

Vickery, P. J. 

This cause comes into this court on a petition in error to the municipal court 
of the city of Cleveland, the purpose being to reverse a judgment against the 
plaintiff in error in favor of the defendant in error, Harry E. Davis, who as 
administrator of Samuel Reed, deceased, brought an action in the municipal court 
to recover on an insurance policy taken out in his lifetime by Reed, in which 
policy the sole beneficiary named was his wife, Dora Reed. 

The plaintiff below, Harry E. Davis, alleged in his statement of claim that 
he had been duly appointed and qualified as administrator of the estate of Samuel 
Reed, deceased, and then he goes on to allege the issuing of this policy on the 
life of Reed, that it was made payable to Dora Reed, his wife, as beneficiary, 
and that the insured, Samuel Reed, was feloniously killed by the said Dora Reed, 
his wife, named as beneficiary in said policy, which said felonious killing and 
the conviction of the crime of manslaughter for said killing made it impossible, 
it was alleged in the statement of claim, for her as such beneficiary to recover, 
inasmuch as she feloniously caused the death of the insured, and that therefore 


he, as administrator, brings this suit for the benefit of the estate. And he then 
made other allegations along this line. 


To this statement of claim a demurrer was filed, and after argument in the 
lower court the court overruled the demurrer, whereupon the defendant below, 
the insurance company, filed an answer which set up the same state of facts 
that the administrator had set up in his statement of claim, with some other alle- 
gations which amount rather to conclusions than a statement of new facts. A 
reply was filed to this answer by the plaintiff below, and after the pleadings 
were all in a motion was made by the plaintiff for judgment upon the pleadings, 
and the court, after hearing the argument, sustained such motion and rendered 
a judgment upon the pleadings; and, the amount not being in dispute, entered 
up judgment for the amount of the policy, and it is to reverse that judgment 
that error is prosecuted here. 

[1] The plaintiff below excused the statutory requirements in not attaching 
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to his pleading the insurance policy, or a copy thereof, for the reason that it 
was in the possession of the defendant company, and, therefore, we have not 
had the aid that might be gathered from the contents of this policy; but inas- 
much as it was in the possession of the defendant, and it not seeing fit to pro- 
duce it, we must assume that it contains the allegations as claimed for it, and 
that the defendant admits that it contains the provisions as claimed by plaintiff 
below. 

It is urged here that these pleadings, the answer, and the reply, together with 
the statement of claim, raise an issue of fact, and that the court erred in finding 
in favor of the pliantiff upon the motion for a judgment upon the pleadings. 
An examination of these pleadings will show that the court was consistent, that 
no other issue was raised than was raised by the statement of claim and the 
demurrer, and the question became simply one of law. 

Now the right of the plaintiff to maintain this action is based upon the 

decision of our Supreme Court in the case of Filmore v. Metropolitan Life Ins. 
Co., 82 Ohio St. 208, 92 N. E. 26, 28 L. R. A. (N. S.) 675, 137 Am. St. Rep. 778. 
The first proposition of the syllabus is as follows: “The beneficiary in a life 
insurance policy cannot recover thereon, where the death of the assured is 
caused by the intentional and felonious act of such beneficiary.” 
* [2] The statement of claim in this case sets up that fact, and the demurrer 
admits it, and the answer and the reply did nothing more than reassert the same 
thing that was before the court when the demurrer was filed. We think that 
the decision of the Supreme Court of Ohio in the 82d Ohio State, supra, gives 
voice to the general trend of authority upon this proposition, for, though there 
were no statute, it would be contrary to public policy to have a person as bene- 
ficiary gain by his felonious and criminal act the right to take the insurance 
upon the life of the insured, when such person feloniously and willfully takes 
the life of the insured. Such, I say, would be contrary to public policy. 

The question then arises whether this policy becomes uncollectible because 
the sole beneficiary, being in a position where she cannot collect, is to indirectly 
have the benefit of some part of this policy and the insurance. It might be that 
the policy had been carried for a great many years, and there had been a large 
amount of premiums paid on the policy, and manifestly it would be wrong to 
permit the insurance company to avoid payment and keep the premiums as they 
had been paid, for we assume there was no provision in this policy which made 
it void upon the felonious killing by the beneficiary of the insured. It then must 
be a contract in force, and it must be for the benefit of somebody. Manifestly 
it cannot be for the benefit of the insurance company. Its benefit came from 
its premiums and its liability to pay accrued upon the death of the insured, unless 
there be some reason why the policy became void. 

Fortunately we are not left to conjecture upon this subject, for the question 
has been decided many times. 

We quote the following from 25 Cyclopedia of Law and Procedure, page 
895: “If the assignee or beneficiary feloniously causes the death of the assured, 
there can be no recovery in favor of such wrong-doer under the policy regard- 
less of whether there is any violation of the stipulations in the policy itself. 
Where the assignee or beneficiary is thus defeated, the amount of the policy 
becomes payable to the heirs or personal representatives who in the absence of 
the assignment or designation of a beneficiary would have been entitled to the 
proceeds of the insurance.” 

This seems to be an authority exactly in point with the facts in the instant 
case, and in 37 Corpus Juris, page 576, we find the following: “Ordinarily where 
the assignee or beneficiary is defeated by his felonious act in causing the death 
of insured, the liability of the company is not canceled or extinguished, and the 
amount of the policy becomes payable to the heirs or personal representatives 
who in the absence of the assignment or designation of a beneficiary would have 
been entitled to the proceeds of the insurance, even though it is not expressly 
so provided by statute.” 

In volume 6, Cooley’s Briefs on Insurance (2d Ed.) page 5229, the author 
says: “The insurer’s liability is not absolutely terminated but the policy will be 
enforced for the benefit of the heirs or estate of the insured.” 
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In volume 2, Joyce on Insurance, page 1827, the author states that the bene- 
ficiary who feloniously kills the insured cannot take but that the policy may be 
enforced by the administrator on the theory of a resulting trust for the benefit 
of the estate. 

[3] From these authorities, and probably many more are to be found, we 
must come to the conclusion that, although the named beneficiary cannot recover 
because of the felonious and willful killing of the insured, yet the insurance is 
still recoverable, and it is then for the benefit of the estate, and in this case 
H. E. Davis was appointed administrator, and as such administrator brings this 
suit. 

Now it is argued that, if the administrator is permitted to recover, the wife 
or widow of the insured, being one of those entitled to a distributive share ot 
the estate, would thus indirectly take the benefits, or be interested in the bene- 
fits derived from the suit, and, therefore, it will be defeating the authority laid 
down in 82 Ohio State, supra. It must be remembered, however, that she will 
not take in such case as a beneficiary, but the money goes into the estate, which, 
but for her felonious and willful act, had the insured died, would have all gone 
to her, and no part of it to the estate; but in cases like the instant case, if she 
gets anything, it will not be by way of beneficiary, but as one of those who 
are entitled to a distributive share of the hushand’s estate, and before her dis- 
tributive share could be obtained by her the debts of the estate and the cost of 
administration must have been paid; but, however this may be, it is not right 
that the insurance company after receiving the premiums should be able to avoid 
responsibility upon the policy. It has got what it contracted for, and it is only 
fair and right that the estate should get the results of the insurance policy; and 
that the person who caused the death of the husband incidentally gets something 
is no legal reason why the estate should not recover. 

We have gone over this whole record, have heard the arguments of counsel, 
and have satisfied ourselves that there is no error in this record that 
warrant us in disturbing the finding of the court. 

The judgment of the court will, therefore, be affirmed. 

Judgment affirmed. 

Sullivan and Levine, JJ., concur. 


would 


POLISH NATIONAL ALLIANCE OF UNITED STATES OF NORTH 
AMERICA vy. CROWLEY et al. 
Court of Appeals of Ohio, Cuyahoga County. May 12, 1930. 
176 Northeastern Reporter 492. 
1. INSURANCE. 


Policy prohibiting payment to beneficiary causing insured’s death held not 
thereby avoided, but recovery could be had for benefit of insured’s children (Gen. 
Code, §$§ 9393, 9394, 9467). 

Fraternal benefit policy provided that no mortuary benefit should be 
paid to beneficiaries of member if member lost his life by reason of any 

act designed on part of beneficiary for purpose of securing mortuary 

benefit, and further provided that mortuary benefit should only be paid 

to family, legal beneficiaries, blood relations, wife or husband, or persons 

dependent on deceased member for support or public charities 





(For other cases, see Insurance, Dec. Dig. § 795.) 
2. INSURANCE. 

Unless otherwise provided, fraternal insurance policy does not lapse because 
beneficiary caused insured’s death, but resulting trust arises for insured’s depend- 
ents (Gen. Code, § 9394). 

For other cases, see Insurance Dec. Dig. § 795.) 

\ction by Joseph H. Crowley and others against the Polish National Alliance 
of United States of North America. Judgment for plaintiffs, and defendant 
ngs error.—|[By Editorial Staff.] 

\firmed. 
John M. Pindras and Jesse Stephens, both of Cleveland, for plaintiff in error. 
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Clarke & Costello, of Cleveland, for defendants in error. 

SULLIVAN, J. 

The defendants in error recovered a judgment in the municipal court of the 
city of Cleveland against the plaintiff in error, under a policy of insurance be- 
tween a decedent member, Antoni Liszka, and the Polish National Alliance of 
United States of North America, and it is sought to reverse the judgment on 
the ground that, the decedent having been murdered by his wife, who was named 
as beneficiary in the contract of insurance, no recovery could be had by the 
beneficiary, under the terms of the insurance contract, and it is further argued 
that her children could not benefit any more than she as beneficiaries for the 
reason that the policy was void, or had lapsed, because of the clause in the 
insurance policy which reads as follows: “No mortuary benefit shall be paid 
to the beneficiaries of a member after his death, if the member lost his life by 
reason of any act or acts designed on the part of the beneficiary or beneficiaries 
for the purpose of securing the mortuary benefit [Sec. 18, Art. C., p. 87].” 


The defendant Crowley is the administrator of the deceased person, and it 
appears that one Corinne W. Zisky is the duly appointed guardian of the three 
minor children, and upon her application she was made defendant herein and 
filed a statement of defense and cross-statement of claim seeking to recover 
$1,000 as a death benefit for the childrén. 

It is argued that the clause quoted is part and parcel of the contract of in- 
surance, as it is a clause from the constitution and by-laws of the plaintiff in 
error. There can be no question about this, but the real question is whether 
under this clause there is any stipulation that prevents the minor children, or 
the estate, from recovering the benefits of the insurance policy. There can be 
no question that the clause noted, by contractual effect, bars the beneficiary, the 
widow, but the provision ends there, and the policy, so to speak, hangs in the 
air because there is no clause which voids or lapses the policy or makes any 
provision whatsoever for the disbursement of the insurance fund, and certainly 
it cannot be claimed that the contract was made for the benefit of the Polish 
National Alliance, inasmuch as the premiums that had been paid up to the time 
of the death of the insured were contributions to its property which formed a 
basis for the payment of the insurance fund under the stipulations of the 
policy. If the policy, through the by-laws, or other stipulation, had incorporated 
a provision which rendered the policy void because of acts designed upon the 
life of decedent, to secure the mortuary benefit, then, of course, by contract the 
policy would have lapsed, and then and thereupon would have become void, not 
only as to the beneficiary, but to all others, heirs or otherwise. 

If there was a provision in the by-laws, or by way of stipulation independent 
thereof, that the policy would lapse upon the loss of life by murder of a mem- 
ber of the plaintiff in error, then under the contract the policy would lapse, 
and no one would have any right to recover the insurance, not because the hene- 
ficiary named in the policy could not recover, but because of the ‘mutual agree- 
ment, aS insurance contracts are similar to any other and must be interpreted 
accordingly. However, upon the lapsing or the voiding of the policy, the pre- 
miums paid ought to have been tendered, but in the case at bar no such tender 
is claimed, so that the status is that the plaintiff in error is voiding the policy 
without making the tender of the premiums. 

We think that the instant case is in line with a former decision of this 
court in the case of National Benefit Life Ins. Co. v. Davis, Adm’r, 176 N. E. 
490, 30 O. L. R. 270, from which we quote for the purpose of showing the 
similarity in the record: “The question then arises whether this policy becomes 
uncollectible because the sole beneficiary, being in a position where she cannot 
collect, is to indirectly have the benefit of any part of this policy and the insur- 
ance. It might be that the policy had been carried for a great many years, and 
there have been a large amount of premiums paid on the policy, and manifestly 
it would be wrong to permit the insurance company to avoid payment and keep 
the premiums as they had been paid, for we assume that there was no provision 
in this policy which makes it void upon the felonious killing by the beneficiary 
of the insured. It then must be a contract in force and it must be for the bene- 
fit of somebody. Manifestly it cannot be for the benefit of the insurance com- 
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Its benefit came from its premiums and its liability to pay accrued upon 

i the death of the insured, unless there be some reason why the policy became void.” 
Cooley’s Briefs on Insurance (2d Ed.) volume 6, page 5229, is authority for 

doctrine that the insurance liability in cases like the one at bar is not ab- 
solutely ended, and that the policy will be enforced for the bennefit of the 





¥ heirs or estate of the insured. 

e In Jovee on Insurance (2d Ed.) volume 2, page 1827, it is held that the 
% neficiary who feloniously kills the insured cannot take, but that the policy 
; 1 he enforced by the administrator on the theory of a resulting trust for the 
; henefit of the estate. There are many other decisions of similar character. 


Schmidt, Adm’r vy. Northern Life Ass'n, 112 Iowa, 41, 83 N. W. 800, 51 
L. R. A. 141, 84 Am. St. Rep. 323, we think is applicable to the case at bar. 
that case decedent’s wife was the named beneficiary in his life insurance 
policy. After the issuance of the certificate, the wife feloniously caused the death 
b of her husband, the insured. The deceased husband's administrator claimed the 
E 





proceeds of the policy on behalf of the estate. It was held that the wife could 
recover because it was contrary to public policy to allow her to enforce 

the claim, but that public policy did not extend so as to defeat all claims on 

the policy. The court further held that it was well-settled law that, when there 

Be had been no designation, or a designation of a person as beneficiary who died 
hefore the insured, or an illegal designation, the insurance company held the 

* fund in trust for the benefit of the estate of the insured. We quote from the 
opinion in that case, at page 49 of 112 Iowa, 83 N. W. 800, 803: “Following 
this doctrine to its logical conclusion, it scems to us that, when the beneficiary 





a named is prohibited from taking because of her own wrong, a trust arises, that 
Pe will be enforced in a proper case. This trust is created in favor of the husband’s 
¢ estate, and takes effect by reason of the crime of the wife, which destroys 
£ the trust in her favor. In so far as she is concerned, the trust is destroyed by 
‘ her crime, and in consequence a resulting trust in favor of the husband's estate 
Fi is allowed. If we treat the designation of a beneficiary as akin to a bequest, the 
By same result follows; for a lapsed legacy descends to the heirs of the testator. 
S * * * No one will doubt the proposition that whenever property is produced 


by payments made by one, that are to be held in trust for another, and that 

trust fails or is satisfied, a resulting trust arises in favor of the party making 

the payments, or his estate. The celebrated case of Cleaver v. Association (1892) 

1 Q. B. Div. 147, * * * is much like the one at bar; and it was there held 

that notwithstanding Mrs. Maybrick, who murdered her husband, was named as 

; beneficiary in his certificate of insurance, and could not recover from the in- 
surance company, still the insurance money formed a part of her husband's 
estate, and could be recovered by his administrator.” 

A section of the by-laws of the plaintiff, page 83, article 4, subsection (A), 
provides as follows: “To whom payable: A mortuary benefit after the deceased 
member shall only be paid to the family, legal beneficiaries, blood relations, 
affiant’s wife, or affiant’s husband, or to persons dependent upon the deceased mem- 
ber for support, incorporated public charitable institutions or equivalent institu- 
tions permitted by law, with the concurrence of the central government.” 

Sections 9393, 9394, and 9467, General Code, have application to the question 

F at bar, but there is no language in any of these sections which is an inhibition 
against the insurance company paying the benefits to the minors of the bene- 
ficiary, even though she herself is barred from recovery. 

The cases of McDade v. Mystic Workers of the World, 196 Iowa, 857, 195 
N. W. 603, and Griffith v. Mutual Protective League, 200 Mo. App. 87, 205 S. W. 
286, cited by counsel for plaintiff in error, may be distinguished from the case 
at har for the reason that the policy or by-laws in those cases contain pro- 
visions declaring void the policy upon the arising of certain contingencies. In 
the case at bar there is no provision in the insurance contract, or in the 


stit 


sp, 


con- 
ution and by-laws, that declare the policy void. We do not think that Filmore 


Metropolitan Life Ins. Co., 82 Ohio St. 208, 92 N. E. 26, 28 L. R. A. (N. S.) 
137 Am. St. Rep. 778, has any application to the instant case for the reason 
it holds that a beneficiary, under circumstances like those at 

ecover when the death is caused by an intentional and 


bar, cannot 
felonious act of the 
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beneficiary. There is no contest upon this point in the instant case because :t 
conceded that the beneficiary under no circumstances can recover. 

[1, 2] It is our judgment that, unless otherwise provided by the by-laws or 
the policy, fraternal insurance policies do not lapse solely because the beneficiary 
caused the death of the insured, and in such a case it is our judgment that a 
resulting trust arises in favor of the dependents, and, under section 9394, General 
Code, it appears to us that the guardian of the minor children has a legal founda- 
tion for the claim she makes in this record. 

Holding these views, the judgment of the lower court is hereby affirmed. 

Judgment affirmed. 

Vickery, P. J., concurs. 

Levine, J., not participating. 


iS 


ALLEN v. REGISTER LIFE INS. CO. 
Court of Appeals of Ohio, Cuyahoga County. Feb. 9, 1931. 
176 Northeastern Reporter 588 
1. INSURANCE. 


Insurer, having received funds from insured sufficient to pay quarterly in- 
stallment on premium, /eld obligated to apply funds to prevent forfeiture, not- 


withstanding insured had indicated his intention to pay premium annually, not 
quarterly. 





It appeared that under life insurance policy involved, insured had 
the option of paying annual premium in either semiannual or quarterly 
installments; that within the one month’s grace allowed after due date 
of annual premium, insured forwarded check for amount insufficient to 
pay either annual premium or semiannual installment, but amply suffci- 
ent to pay quarterly installment, and stated that he would send “the 
balance” in’a few days. Insurer replied, requesting remittance of addi- 
tional amount sufficient to pay either annual or semiannual premium, 
but insured’s death occurred before he made any further payment. 
(For other cases, see Insurance, Dec. Dig. § 360[1].) 


Suit by Paul R. Allen, executor of the estate of Henry Hermelin, deceased, 
against the Register Life Insurance Company. Judgment for defendant, and 
plaintiff brings error—[By Editorial Staff.] 

Reversed and remanded. 

Don P. Mills, of Cleveland, for plaintiff in error. 

Cannon, Spieth, Taggart, Spring & Annat, of Cleveland, for defendant in 
error. 

LEVINE, P. J. 

This case was tried to the court without the intervention of a jury, and 
at the conclusion of the evidence the court rendered a judgment in favor of 
defendant in error. 

It will be seen that the parties appear in this court in the same order which 
they occupied in the common pleas court. 


The suit was instituted in the common pleas court by Paul R. Allen, the 
executor of the estate of Henry Hermelin, upon an insurance policy. The record 
discloses that on the 14th day of February, 1927, Henry Hermelin became in- 
sured in the Register Life Insurance Company of Davenport, Iowa, and paid 
the first year’s premium for said insurance in the sum of $68.24. The policy 
contains the usual provisions, amongst which is the following: “The Company 
will accept payment of the annual premiums stated above in semi-annual or 
quarterly installments, as shown on the filing page of this policy.” Last para- 
graph, page 2, Exhibit A. The filing page provides: “Annual premiums $68.24. 
Due February 14th. Semi-annual installment $35.49. Due February and August 
14th. Quarterly installment $18.00. Due February, May, August and November 
14th.” 

The policy also provides that “if. any premium or any part or installment 
of premium thereon shall not be paid when due, this contract and all rights 
paid thereon without action on the part of the Company shall be terminated 
immediately,” etc. ; : 

It will be seen that the due date for the payment of premiums under this 
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3 ; ; 5 ; 

4 policy was the 14th of February of each year. There is contained in the policy 

3 the usual provision which gives the assured a period of one month’s grace. 

: On the 13th day of March, 1928, which was about one day before the period 
f grace expired, the assured, Henry Hermelin, forwarded to the company his 
eck drawn on the Union Trust Company in the amount of $30.17, accom- 
ied by the following memorandum: “I will send the balance in a few days.” 
is check was received by the company on March 15, 1928, which was, as here- 

tofore stated, within the grace period of thirty-one days provided by the policy. 

The record discloses that Henry Hermelin had sufficient money in the Union 
Trust Company to cover the check which he forwarded to the company. Im- 
mediately upon receipt of this check the company acknowledged the receipt 
of same and advised the assured as follows: “We will file this ahead accord- 
ingly and we hope to receive your additional payment at an early date.” 

On March 30th the company wrote to the assured as follows: 

“We are still holding your check of $30.17 in our files awaiting the balance 
f $33.00 to make up the February annual premium. 

“If your policy is to be continued on the annual premium paying basis it 
will be necessary for you to send in this balance without further delay. 

“However, if you only wish to pay semi-annually at this time the net semi- 
annual premium being $32.96, leaves a balance of $2.79 to be paid to complete 
this entry 

“Will you kindly send in whichever amount meets with your convenience 

, at this time.” Defendant’s Exhibit 4. 

On April 23d, just prior to the death of the plaintiff’s decedent, the com- 
pany again wrote to the assured: 

“We are still holding your check of $30.17 in our files awaiting the balance 
of $33.00 to make up the annual premium that was due last February on your 
policy. 

“As previously explained, we cannot consider your policy in good stand- 
ing unless the correct premium payment is received. 

“We, therefore, urge you to send in this balance, or cnough to make up 
the semi-annual premium, as outlined in our letter of March 30th without further 

} delay.” Defendant’s Exhibit 5. 

On May 7, Paul R. Allen, an attorney at this Bar, notified defendant com- 

: pany of the death of the insured and that he was the executor under deced- 

ent’s will. He also directed the company to apply the check which it was still 

3 holding to the payment of a quarterly premium under the policy. In response 

4 to this letter the company informed the executor that the failure of the insured 

to pay the premium due February 14, 1928, and the further failure to pay the 

( balance within thirty-one days after February 14, caused the forfeiture of the 

i policy, and for that reason the company denied any liability under the policy 

] Plaintiff, executor of the estate of the insured, brought suit for the recovery 

of the principal sum, $1,500, payable upon the death of the insured, and after 

: a hearing on the merits the court entered a judgment for the defendant. 


In rendering judgment in favor of the defendant company, the trial court 
held that since the insured by the terms of his letter accompanying the check 

$30.17 elected to pay the annual premium, and gave the assurance that the 
balance would be forwarded within a few days, the company neither had the 
right nor the duty to cash the check and apply a part of the proceeds to the 
payment of a quarterly premium; that when the insured sent the company his 
heck for $30.17 he gave specific instructions as to how the same should be 
plied; and that the company was bound by these instructions. The 
ther held that part payment was insufficient to prevent the forfeiture 
lapse of the policy 


court 
and 


[1] We gather from the authorities that when an insurance company has 


ts hands sufficient funds of the insured to pay a premium upon a policy 


due, it becomes the duty of the insurer to apply the same so as to pre- 
In the instant case the insured had the option 
paying the premium annually, semiannually, or quarterly. Within the grace 
id of the policy the insured placed in the hands of the insurer funds more 
sufficient to pay the quarterly premium. When the insured forwarded 
insurance company his check in the sum of $30.17, he clearly indicated 


t a forfeiture of the policy 


th, 
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his intention not to sever relations with the insurance company. He unques- 
tionably intended that the policy should remain in full force and effect. 

It is true that the letter accompanying his check contained his promise that 
he would forward the balance within a few days, which he did not do. The in- 
surance company was under no obligation to wait until this promise had been 
fulfilled. When the last day of grace arrived, it became the duty of the insur- 
ance company to apply part of the funds which the insured placed in its hands 
to the payment of the quarterly premium, so as to prevent a forfeiture and 
lapse of the policy. The company chose a different course. It corresponded 
with the insured and pointed out to him that it would be necessary for him 
to forward the balance due upon the annual premium or, if the insured wished 
only to pay semiannually, that an additional balance of $2.79 would have to be 
paid by him to complete the payment of the semiannual installment. The 
company had the right without further correspondence at the expiration of the 
last day of grace to apply so much of the funds which the insured placed in 
its hands as was necessary to the payment of the quarterly premium. Had 
the company chosen that course, the insured could not have been heard to com- 
plain that the company failed to follow his instructions. Since the assured in- 
dicated his intention to continue his relations with the company by keeping 
the policy in force, he thereby became indebted to the insurance company, at 
least to the payment of the minimum requirement under the policy, to wit, 
the quarterly installment. 

It follows, in our opinion, that since the insurance company had the right 
and authority to make such application out of the funds placed in its hands it 
became its duty so to do, so as to prevent a forfeiture and lapse of the policy. 

In the case of Mutual Life Ins. Co. v. Breland, 117 Miss. 479 78 So. 362, L. 
R. A. 1918D, 1009, the court held that upon the nonpayment of a premium due 
on a policy upon which surplus dividends had accrued, sufficient to pay the 
premium, it is the duty of the insurer to apply such dividends to the payment 
of the premium so as to prevent a forfeiture. 

In the case of Union Central Life Ins. Co. v. Caldwell, 68 Ark. 505, 58 S. 
W. 355, 361, the court, after stating the proposition of law which makes it the 
duty of an insurer to apply funds in its hands belonging to the insured to the 
payment of unpaid premium, so as to prevent a forfeiture -of the policy, sets 
forth the underlying reason in the following language: “The doctrine does not 
arise out of the peculiar facts of any particular case. It does not depend upon 
contract, custom, or course of dealing for its existence and potency. It has 
its origin in that fundamental principle of justice which will compel one who 
has funds in his hands belonging to another, which may be used, to use such 
funds, if at all, for the benefit, and not to the injury, of the owner.” 

We conclude, therefore, that in the instant case the insurance company had 
the right and authority to apply part of the fund placed in its hands by the 
insured to the payment of the quarterly premium which fell due at the expira- 
tion of the period of grace, to wit, March 14, 1928; that had the company chasen 
so to do the insured could not have been heard to complain of the action of 
the company. since he indicated to the company his intention to continue con- 
tractual relationships with the company. We also conclude that, since the com- 
pany had the right and authority to make such application had it chosen so to 
do, a duty devolved upon it to make such application so as to prevent a for- 
feiture and lapse of the policy. 

[2] We are of opinion, further, that the equitable maxim, “Equity regards 
that as done which ought to be done,” is applicable to this case, and that we 
may regard this case as if an application out of the funds in the hands of the 
company had actually been made to the payment of the quarterly premium. 
It is the duty of the company so to do, and we may regard that which the com- 
pany ought to have done as having been done. 

In view of the foregoing, it follows that the judgment of the common pleas 
court was erroneous, and that it should therefore be reversed for the reason 
that it is contrary to law, and for the further reason that it is manifestly against 
the weight of the evidence. 

Judgment reversed, and cause remanded. 

Weygandt and Vickery, JJ., concur. 
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LEVIN v. SCRANTON LIFE INS. CO. 
Supreme Court of Pennsylvania. May 11, 1931. 
155 Atlantic Reporter 296. 
INSURANCE. 

Bneficiary of life policy, with double liability for accidental death, could not 
recover where policy had lapsed for nonpayment of premium before insured’s 
death, notwithstanding injury causing death occurred during life of policy. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from Court of Common Pleas No. 1, Philadelphia County; Wm. H. 
Thomas, Specially Presiding Judge. 

Action by Yetta Levin against the Scranton Life Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. 

Affirmed. 

Argued before Frazer, C. J., and Walling, Simpson, Kephart, Schaffer, and 
Maxey, JJ. 

\braham Wernick (of Evans & Wernick), of Philadelphia, for appellant. 

W. Heyward Myers, Jr., and Morgan, Lewis & Bockius, all of Philadelphia, 
and W. J. Fitzgerald, of Scranton, for appellee. 

PER CURIAM. 

In this action, plaintiff Yetta Levin sues to recover insurance on the life of 
her husband, Harry Levin, under a policy issued to him by the Scranton Life In- 
surance Company, in which Mrs. Levin was named as beneficiary. Both plaintiff 
and defendant presented points for binding instructions. The trial judge affirmed 
plaintiff's point, and a verdict of $6,530 was rendered in her favor, whereupon de- 
fendant moved for judgment n. o. v. upon the whole record in accordance with 
provisions of the Act of Assembly of April 22, 1905, P. L. 286 (12 PS § 681), 
which motion was sustained by the court in bane and judgment entered for de- 
fendant, from which plaintiff appeals. 

The facts are not disputed. The insurance policy, dated April 12, 1927, con- 
tains the following provisions: “Scranton Life Insurance Company agrees to pay 
the sum of Three Thousand Dollars * * * upon receipt of due proof of the death 
during the continuance of this policy of Harry Levin, the insured * * *, to Yetta’ 
Levin, wife of the insured. * * * All premiums are payable in advance. * * * If 
any premium or installment thereof be not paid before the end of the period of 
grace, then this policy shall immediately cease and become void. * * * In the pay- 
ment of any premium, except the first, under this policy, a grace period of thirty- 
one days without interest will be allowed, during which time the policy will re- 
main in force; but any such overdue premium shall be considered in default. If 
death occurs within the grace period the unpaid premium for the then current 
policy-year shall be deducted from the amount of the insurance payable.” Sup- 
plemental to the above provisions, an “Accidental Death Benefit Rider,” which is 
part of the policy provides: “Upon receipt of due proof that the death of the in- 
sured occurred while the said policy was in full force and effect, by accidental 
drowning, or in consequence of bodily injury effected solely through external, 
violent and accidental means * * * ; and upon further proof that such death oc- 
curred within seventy days after such injury was sustained and as a direct result 
thereof, independently and exclusively of all other causes, the Scranton Life In- 
surance Co. will pay an additional amount equal to the amount stated and des- 
cribed in the face of said policy as the amount insured” subject to conditions not 
involved here. 

Harry Levin died on May 21, 1929, as the result of an accidental injury sus- 
tained on May 11, 1929. He had paid the premiums due on his policy in 1927 and 
1928, but the premium due April 12, 1929, was not paid when due, nor within the 
vrace period, which expired May 13, 1929. Plaintiff contends (and the trial 
judge so instructed the jury) that the liability of the insurance company under 
the accidental death benefit rider was fixed as of the date of the accidental injury 
which subsequently caused the death of the insured; that from the time the injury 
was received, “plaintiff had a vested right or claim against the company,” relying 
on Burkheiser v. Mutual Accident Ass’n, etc. (C. C. A.) 61 F. 816, 26 L. R. A. 
112. We agree with the court below in its opinion on the motion for judgment 
non obstante veredicto that the case referred to is not applicable, because there 
the insurance was for bodily injury, with provisions as to the amount of payment 
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in event of specified consequences; whereas here, the insurance is for death, with 
double liability on defendant should the death occur under designated circum- 
stances. There “the contract * * * had relation to the time of the happening of 
the accident, not to the time of death. Here defendant's contract in case of death 
by accident, was contingent upon the policy being in force at the time of death’; 
and by reason of the nonpayment, before expiration of the period of grace, of 
premiums due, the policy in this case became void eight days before the death 
of insured occurred. As the court below well says, “This policy is a life insur- 
ance policy under the terms of which the insurance is payable on death and is 
distinguished from a policy of accident insurance where benefits are payable for 
accidental injuries resulting in disability or death. In the latter, the indemnity is 
against accidental injuries, while in the former, the indemnity is against death 
The death having occurred on May 21, 1929, the policy was not in force on that 
day, it having lapsed by reason of failure to pay the premium due on May 13, 
1929, the last day of grace permitted under the policy. Brams vy. New York Life 
Ins. Co., 299 Pa. 11, 148 A. 855.” 
The judgment of the court below is affirmed. 


TEXAS MUT. LIFE INS. ASS’N v. WALLACE. No. 1049. 
Court of Civil Appeals of Texas. Waco. April 9, 1931. 
38 Southwestern Reporter (2d) 191. 
1. INSURANCE. 


President of mutual life insurance association under mutual assessment plan 
held authorized to waive time of payment of assessments. 

Insurance policy sued on specifically provided that president had power 

to modify insurance contract or extend time of payment of any assess- 

ment. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

2. INSURANCE. 

Letter from president of assessment mutual insurance association, reciting 
policy would be reinstated on payment of delinquent assessments, waived delin- 
quency. 

The letter notified insured that his policy had lapsed for nonpayment 

of death assessment, and recited that if insured would pay assessment, 

and if insured were then in good health, policy would be reinstated. 

(For other cases, see Insurance, Dec. Dig. § 384.) 

\ppeal from District Court, Ellis County; Thos. J. Ball, Judge. 

\ction by Mrs. Lola Wallace against the Texas Mutual Life Insurance Asso- 
ciation. Judgment for plaintiff, and defendant appeals. 

\fhrmed 

Richey & Sheehy, of Waco, for appellant. 

Tirey & Tirey, of Waco, for appellee. 

Barcus, J. 

Appellant is a mutual life insurance association writing life insurance on the mu- 
tual assessment as needed plan. On December 13, 1928, appellant issued R. 
F. Wallace a certificate of life insurance payable to his wife, Lola Wallace, 
appellee herein. The policy provided that appellant would pay to said bene- 
ficiarv $5 collected from each member in his class, not to exceed $2,500, plus 
all death assessments that had been paid by R. F. Wallace; it provides that 
R. F. Wallace was to pay $5.50 upon being notified of the death of any mem- 
ber in his class: and that if he failed to pay any assessment within ten days 
after being notified thereof, the policy automatically lapsed, but that same 
could be reinstated by his furnishing satisfactory evidences of good health 
within ninety days thereafter and the payment of all past due assessments. It 
provides that only the president and secretary could modify the contract or extend 
the time for payment of any assessment. On November 12, 1929, a death assess- 
ment was levied which Mr. Wallace failed to pay within the ten days period. On 
December 3, 1929, the president of appellant wrote Mr. Wallace and told him his 
policy had lapsed by reason of failure to pay the assessment, and stated: “If you 
are now in good health * and will sign this reinstatement blank and let 
us have vour check for $5.50 * and if you are physically fit, we will then replace 
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your name with our insured. * * * Your check for $5.50 will place your policy in 
force.” The application blank was attached to said letter, and it asked Mr. Wal- 
lace if he was in good health, which he answered, “Yes”; if he had been treated 
by a physician since the policy was issued, which he answered, “No”; if he had 
had ary disease since the policy was issued, which he answered, “None.” Mr. 
Wallace filled out and returned said application, together with his check for $5.50, 
to appellant on December 5, 1929. He failed, however, to sign the reinstatement 
application and same was promptly returned to him by the president of appellant, 
with the request that he sign it and return same as early as possible. The rein- 
statement application was then signed by Mr. Wallace and returned to and received 
by appellant on December 12th. Appellant then cashed the check for $5.50 which Mr. 
Wallace had sent on December 5th. On January 6th Mr. Wallace died suddenly while 
at his place of business. He was, up to said time, in good physical condition, and no 
question was raised about his being in sound health at the time he signed the 
application for reinstatement in December and paid the $5.50 requested. 

Appellant refused to pay the policy solely because it had lapsed by reason of 
the failure of Mr. Wallace to pay the death assessment call made on November 
12th. 

Appellee contends that appellant, through its president, specifically agreed to 
reinstate the policy upon the payment of the $5.50. She further contends that 
appellant, by its actions, waived the contract period of ten days for the payment 
of said assessment and is estopped from claiming the forfeiture by reason of 
same not having been paid within the ten day period. 

[1, 2] The constitution and by-laws of appellant was made a part of the 
policy. There is nothing, however, contained therein which in any way prevented 
the president of the company from reinstating any member who had _ permitted 
his insurance certificate to be forfeited by failing to pay any assessment. Under 
the by-laws, as well as the terms of the certificate, any member could be rein- 
stated by making application therefor and paying the past due assessments. In 
the letter written by the president of appellant on December 3d above quoted, he 
specifically told Mr. Wallce that if he would send the $5.50 and sign the reinstate- 
ment application, his policy would be in full force, provided he was in good health. 
The only proof of good health requested of Mr. Wallace was for him to answer 
the questions asked in the application for reinstatement. He did sign and return 
the application for reinstatement in which he stated that. he was in good 
health and had been since the policy was issued and that he had not been treated 
by any physician. Appellant does not question the truthfulness of said state- 
ments. Unquestionably the president of appellant had the right to waive the time 
of payment of the assessments and could accept same after they became due and 
could reinstate the policy upon such terms and conditions as he deemed wise and 
proper. While the by-laws provide that the board of directors may consider the 
application for reinstatement by any member upon his paying one assessment, of 
$5.50, there is nothing either in the by-laws or the certificate which in any way pre- 
vents the president of the company from reinstating any member who may have for- 
feited his certificate by failing to pay an assessment. It seems to be the well- 
settled law that the president of an insurance company can waive the forfeiture 
of an insurance policy for failure of the insured to pay the premium promptly. 
Equitable Life Assurance Society v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 S. W. 
625. Under the contract sued on in this case, it is specifically provided that the 
president has the power to modify the insurance contract or extend the time of 
payment of any assessment. Clearly the letter written by the president of ap- 
pellant to Mr. Wallace on December 3d was a waiver on the part of appellant for 
the failure of Mr. Wallace to pay the death assessment called for on November 
12th. It is plain and unambiguous and states positively that if Mr. Wailace is in 
good health and will pay $5.50 and sign the reinstatement application, appellant 
would replace his name with its insured and his policy would be in full force. 
Mr. Wallace having been, at said time, in good health and having signed the ap- 
plication and having paid the $5.50 called for and same having been accepted by 
appellant and retained by it until after the death of Mr. Wallace, his insurance 
certificate automatically became in full force and effect. After Mr. Wallace died, 
appellant tendered to appellee the $5.50 which Mr. Wallace paid in December, and 
same was refused by appellee. 
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The cause was tried to the court, and the testimony abundantly supports the 


judgment for appellee as rendered by the trial court. 
The judgment of the trial court 1s affirmed 


HOME BEN. ASS'N OF BRAZOS COUNTY v. CATCHINGS No. 7589 
Court of Civil Appeals of Texas. Austin. April 29, 1931. 
Rehearing Denied May 13, 1931. 
38 Southwestern Reporter (2d) 386. 
1. INSURANCE 
Insurer's acceptance of overdue premium or assessment waives 1 


ight 1o 
for nonpayment. 


forfeit insurance 
(For other cases, see 
2. INSURANCE 


Insurer's accepting 


y 
Play 
‘r 


Insurance, Dec. Dig. § 392[1].) 


check and mailing notice of assessment knowing policy 


was forfeited under terms for nonpayment of dues was waiver of forfeiture pro- 


vision 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
3. INSURANCE. 

Insurer’s waiver of provision for forfeiture for nonpayment of dues and 
affected by fact that insured was dangerously ill when 
making subsequent payments which were accepted. 

(For other cases, see 


assessments was not 


Insurance, Dec. Dig. § 392[1].) 
Appeal from District Court, Milan County; John Watson, Judge. 
Action by Mrs. Ina Catchings against the Home Benefit Association of 


Brazos County, Tex. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Henderson, Kidd, & Henderson, of Cameron, and Henderson & Hoyle, 
of Bryan, for appellant. 

IX. A. Wallace, of Cameron, for appellee. 

BLatr, J. 

As beneficiary, appellee sued appellant on its policy of insurance on the 
life of her husband, and recovered judgment as prayed; hence this appeal. 

Appellant claimed forfeiture of the insurance under terms of the policy 
for failure to pay prior to the death of insured on December 26, 1929, the an- 
nual dues of $2, payable October 1, 1929; and for failure to pay assessments 


162 and 163 of $1.10 each within ten days from their call dates, November 
and 15, 1929, respectively. 


by appellant. 


- 
5 


Appellee pleaded and proved waiver of forfeiture 


It was shown that on 5 


December 5, 1929, the insured mailed his check for 
$2.20 to appellant with notation thereon to credit proceeds in payment of assess- 
ments 162 and 163; that contrary to this direcion, appellant applied the pro- 
ceeds in payment of assessments 160 and 161, which its books showed to be 
unpaid; that appellant did not notify the insured of this action, and made no 
claim of forfeiture for failure to pay assessments 162 and 163 or the annual 
dues until long after proof of death of insured had been made on blanks fur- 
nished by appellant. That on December 20, 1929, appellant sent insured notice 
of assessment 164, which appellee paid on December 28, 1929, by check, after 
the death of insured, but within the 10-day grace period. That appellant re- 
ceived and appropriated the proceeds of these checks with full knowledge that 
its books showed the annual dues of $2. to be unpaid, with full knowledge that 
its books showed assessments 160 and 161 to be unpaid, and with full knowledge 
that the 10-day grace period for payment of assessments 162 and 163 had ex- 
pired, when it received and appropriated the check of December 5, 1929, in 
payment of assessments 160 and 161; and that with full knowledge of all these 


nonpayments appellant sent the insured notice on December 20, 1929, that as- 
sessment 164 was due on his policy. 


[1, 2] Manifestly, appellant could not accept the check bearing notation to 


credit the proceeds in payment of assessments 162 and 163, and apply same in 
payment of assessments 160 and 161, without the knowledge or consent of the 
insured, and then claim forfeiture of the insurance for nonpayment of assess- 
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ments 162 and 163. Nor could it accept the proceeds of the check even in pay- 
ment of assessments 162 and 163 as directed and then claim forfeiture for failure 
to pay these assessments within ten days from their respective call dates. The 
acceptance of an overdue premium or assessment by an insurance company or 
mutual benefit association waives the right to forfeit the insurance under the 
terms of the policy or certificates for nonpayment. And manifestly the un- 
equivocal acts of appellant in accepting the check of December 5, 1929, and the 
mailing of notice of assessment 164 on December 20, 1929, with full knowledge 
that the policy was forfeited under its terms for failure to pay the annual dues 
and certain assessments which its books showed to be unpaid, evidenced the 
intention on the part ot appellant to treat the policy as binding after the dates 
on which, under its terms, it would be forfeited, and such conduct on the part of 
ippellant amounted to a waiver of any forfciture provision for such nonpay- 
ments. Equitable Life Assur. Soc. v. Ellis, 105 Tex. 526, 147 S. W. 1152, and 152 
S. W. 625; Calhoun v. The Maccabees (Tex. Com. App.) 241 S. W. 101; Stone v. 
Brady Mutual Life Ins. Ass’n (Tex. Civ. App.) 2 S. W. (2d) 538. 

[3] But appellant contends that it did not know the insured was dangerously 
ind that he continued so until his death, at the time it received the checks and 
appropriated the proceeds as above detailed; and that without knowledge of these 
facts it could not be held to have waived forfeiture under the provision of the 
policy that where forfeiture was for nonpayment of annual dues or assessments, 
the holder could only reinstate the insurance by furnishing a medical certificate 
showing good health. The contention is without merit for two reasons: In the 
first place, the policy was never forfeited, but as was held in the Equitable Life 
Case, supra, the conduct of appellant in receiving and appropriating the proceeds 
of the checks, and in continuing to send notices of assessments with full knowledge 
that it could forfeit the policy or that same was at the time forfeited by its own 
terms, constituted a “manner of dealing by the insurer with a previous defauit, 
evidencing a purpose to maintain the insurance in force even at some breach of 
its rules and general policy.” 


I] 
ll 


The matter of furnishing a medical certificate was 
merely incident to reinstatement of the insurance, and the conduct which waived 
the right of forfeiture of the policy on the ground of nonpayment of dues would 
in like manner waive the incidental matter. 

In the second place, if the annual dues and assessments had been paid in time, 
the fact that the assured was dangerously ill at the time of making payments 
would not be ground for forfeiture of the policy. The only tenable right appellant 
had for forfeiture was failure to pay the dues and assessments when due under 
the terms of the policy. The following annotation of the cases under consideration 
by 5 R. C. L. (Permanent Sup.) p. 3767, § 367, states our views in this regard: 

“Quoted in Hinkson v. Kansas City L. Ins. Co., 93 Or. 473, 183 P. 24. 

“The acceptance by a benefit society of a check for dues dated within the 
month during which they were payable, but not received by it until the following 
month, and its return of a receipt with notice where to pay future dues, which are 
accepted until death, waives a provision in the certificate suspending a member for 
failure to pay dues within the month when they are due. and providing that he 
cannot be reinstated unless he is in good health, and recovery may be had thereon, 
although when the payment was received he had been stricken with his last ill- 
ness, of which fact the insurer was ignorant. O’Connor v. Knights and Ladies of 
Security, 178 Towa, 383, 158 N. W. 761, L. R. A. 1917B, 897.” 

We find no error in the trial court’s judgment, and it is affirmed. 

\ffirmed. 


On Motion for Rehearing. 


By its motion for a rehearing appellant contends that our decision in this case 
is in conflict with our decision in the case of Milam County Mutual Life & Acci- 
dent Ass’n v. Watson, 29 S. W. (2d) 813, and the decision of the Beaumont Court 
in the case of Kansas City Life Ins. Co. v. Elmore, 226 S. W. 709, 719. This 
contention is predicated upon the following general language either used or quoted 
in the Elmore Case: “If there was an acceptance of the payment, but this was 
after the forfeiture, and such acceptance was made in ignorance of the sickness and 
death of the insured, there would be no such waiver of the forfeiture as would 
bind the insurer. * * * A waiver presupposes a full knowledge of a right existing 
and an intentional surrender or relinquishment of that right.” 
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In the Watson Case the insured was dead at the time the acts of waiver of 
forfeiture relied upon were done. There is no analogy between that case and the 
instant case, where the acts of waiver of forfeiture relied upon were done while 
the insured was living, but ill. 

The Elmore Case is entirely in accord with our opinion herein, and holds that 
acceptance by an insurance company of payment of a premium before the expiration 
of the time for payment may waive the right to forfeit the policy for failure to 
pay in the manner required, though the insurance company when it accepted the 
payment was ignorant of the serious illness of the insured. We quote as follows 
from that decision: “As to the manner of payment before forfeiture, we do not 
hold that it was essential for the appellant to know of the sickness of the insured. 
If the acts, conduct, or agreement of the appellant with the bank were such as to 
induce policy holders or their representatives, in paying the premium, to believe 
that the appellant would accept a deposit in the bank as payment, it may be the 
manner of payment, from such acts could be inferred, was waived.” 

The motion is overruled. 

Overruled. 


AMICABLE LIFE INS. CO. v. WHITE. No. 3963. 

Court of Civil Appeals of Texas. Texarkana. April 27, 1931. 

Rehearing Denied May 7, 1931. 
38 Southwestern Reporter (2d) 860. 
1. INSURANCE. 

Keference in life policy to “any indebtedness existing against policy at 
of default,” causing reduction 
in way provided therein. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. 

Insurer held not entitled to charge premium note against reserve so as to 
reduce amount available for purchase of extended insurance under nonforfeiture 
provisions (Rev. St. 1925, art. 4732, subds. 1, 3). 

Although policy contained a provision to effect that any indebtedness 
existing at date of default would cause reduction in values named, the 
provision in respect to loans provided a method by which indebtedness 
could be created against policy, making it necessary for insured to exe- 
cute a proper loan agreement whereby insurer would take assignment of 
reserve in policy to secure loan and would indorse on policy such assign- 
ment and return it to insured. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. INSURANCE. 

Insurer’s acceptance of note for premium of life policy was payment of 
premium, as respects right to charge note against reserve. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from District Court, Smith County; Gordon Simpson, Judge. 

Action by James Hogg White against the Amicable Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Williams Williams, McClellan & Lincoln, of Waco, and Ramey, Calhoun 
& Marsh, of Tyler, for appellant. 

Butler, Price & Maynor, of Tyler, for appellee. 

SELLERS, J. 


date 
of value, meant indebtedness placed against policy 


Appellee, James Hogg White, sued appellant, Amicable Life Insurance Com- 
pany of Waco, Tex., on a life insurance policy issued by appellant to Stella Mae 
White, wife of appellee. The policy which was issued June 5, 1926, designated 
appellee as beneficiary and promised to pay him as such the sum of $1,000 in the 
event of insured’s death during the continuance of the policy. The first two an- 
nual premiums on the policy were duly paid in cash; the third annual premium 
was not paid in cash, but was settled by a note for $35.50, being the amount 
of the premium. The maturity of the note was extended to June 5, 1929, and at 
this time the fourth annual premium also became due. Neither the note nor the 
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premium was paid, and the policy thereupon lapsed, save as its existence was 
continued by the nonforfeiture provisions of the policy, insured died October 
20, 1929. 


Trial was before the court without a jury, and on July 22, 1930, the court 
entered judgment for plaintiff awarding him the full amount sued for, being 
the face value of the policy, less the amount of the premium note aforesaid, plus 
interest, statutory damage, and attorney’s 


fees, making an aggregate award of 
$1,349.23 


To this judgment defendant excepted and gave notice of appeal, and 
had duly perfected his appeal to this court. The question presented on this ap 
peal is simply whether or not the premium note under the provisions of this 
policy could be by the company charged for its payment against the reserve in 
the policy, and thereby reduced the amount of the reserve which would have 
otherwise been available for the purchase of extended 
by the nonforfeiture of the policy. 

It is admitted that, if the note could not be charged against the reserve 
of the policy, then the amount of the reserve was sufficient to purchase extended 
insurance beyond the date when insured died, but, if the company could charge 
the note against the reserve, then the extended insurance ceased on September 
30, 1929, before insured died October 20, 1929. The facts introduced upon trial of 
this case were undisputed. The policy involved was introduced in evidence; the 
portions we deem material to the disposition of this case are as follows: 

“Annual Premiums of Thirty-five and 50/100 Dollars, to be paid on June 
1927, and of a like amount on the Fifth day of June in each year thereatter 
during the continuance of this Policy, or until the death of the Insured, or until 
premiums, including the first, shall have been paid for Twenty full years. 

“Loans: After two full years’ premiums have been paid, at any time while 
this Policy is in force, the Company will loan, upon execution of a proper loan 
agreement by the Insured, and on the sole security of this Policy, a sum not 
exceeding the amount at the end of the current contract year named in the above 
Table under the head of “Cash or Loan Value,” at a rate of interest of six per 
centum per annum payable in advance. The Company may deduct from such 
loan value any existing indebtedness against the Policy, and may defer such loan, 
excepting loans made for paying premiums, for not exceeding three months aiter 
application therefor is made. Failure to repay such loan or to pay interest thereon 
shall not avoid this Policy until the total indebtedness thereon to the Company 
shall equal or exceed the loan value, as shown in the Table above. Upon en- 
dorsement on the Policy by the Company as to the existence of any loan, the 
Policy will be returned to the Insured. 


insurance, as provided 


“Non-Forfeiture: In event of default of any premium payment, after pre- 
miums shall have been paid for two full years, the Company will, subject to 
the other conditions of this Policy, grant the following option: 

“Indebtedness: Any indebtedness existing against this Policy 
fault will cause a reduction of all values named in the above Table; the Cash 
Value will be reduced by the indebtedness; the Paid-Up Life Insurance will be 
reduced an amount equal to the total indebtedness multiplied by a factor obtained 
by dividing the amount of the total Paid-Up Life Insurance by the total Cash 
Value; the Extended Insurance will not be reduced in amount, but the duration 
of extension will be reduced based upon the amount available as a cash value, 
after deducting indebtedness, used as a single premium for purchase of term 
insurance in accordance with the Motality Table and 
valuation of this Policy. 

“Contract: This Policy and the application therefor, 
tached hereto, 





at date of de- 


interest rate used in the 


copy of which is at- 
constitute the entire contract between the parties hereto. 

“Indebtedness: Any indebtedness to the Company, including loans and_ in- 
terest accumulation, and any balance of the current Policy. year’s premium re 
maining unpaid, will be deducted in any settlement of this policy or any benefit 
thereunder. 


“Premiums: The first year’s premium only may be paid to the agent. All sub- 


sequent premiums are due and payable in advance on or befor: 


Ss 7 the date due, 
at the Home Office of the Company without notice. 


However, such subsequent 


premiums may be paid to an authorized agent of the Company on or before the 
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date when due, but only in exchange for an official receipt signed by the Presi- 
dent or Secretary, and countersigned by said agent. The premium is always con- 
sidered as payable annually, in advance, but by agreement in writing and not 
otherwise may be made payable in semi-annual or quarterly payments. The pay- 
ment of a premium shall not maintain the Policy in force beyond the date when 
the next payment is due, except as herein provided. Upon failure to pay a pre- 
mium on or before the date when due, or any note or other obligation given 
therefor, this Policy shall thereupon cease without any action or notice by the 
Company, and all rights shall be forfeited to the Company, except as herein 
provided. Notice of each and every premium due and to become due hereon is 
given and accepted by the delivery and acceptance of this Policy. Notice of 
premiums becoming due is sent to the Insured as a matter of accomodation, but 
the Company assumes no responsibility for the failure to send or the miscar- 
riage or non-delivery of any notice.” 

The policy contains two tables of guaranteed loan and surrender values, but 
it is agreed that the figures contained in the following table are correct: 


After Premi- Cash Accumu- Cash or Loan Paid-Up Life In- Extended Insurance 


ums For lated Coupons Value For surance For of $1,000.00 For 
End Year 

2 Years $3.67 $19.67 54 2 Years 140 Days 

3 Years 8.37 40.37 112 5 Years 11 Days 


In the paragraph of this policy entitled “Loans” the method by which 
indebtedness may be created against this policy is very plainly set out, and there 
can be little doubt that it was contemplated that before the insured could borrow 
from the reserve in this policy it would be necessary for the insured to execute 
a proper loan agreement and the company would. take an assignment of the reserve 
in the policy to secure such loan and would indorse upon the policy such assign- 
ment and return the policy to the insured. 

[1] We have reached the conclusion that, when the provisions of this policy 
provided for creating indebtedness against the policy in a certaiti way, that is, 
as above set out, reference thereafter made in the policy to “any indebtedness 
existing against the policy at date of default,’ etc., meant such indebtedness as 
was placed against the policy in the way provided for and no other. 

[2] If we are correct in the above holding, then the premium note could not 
properly be charged against the reserve of this policy, for there is no provision 
in the policy nor in the note that in any way could be construed as taking an 
assignment of the reserve in the policy for the purpose of securing such note. 
We are supported in this view by Mr. Cooley in his Brief of the Law of Insur- 
ance, volume 6 of Supplement, page 381, wherein this rule is laid down: “The 
payment of a premium in cash may be waived by the proper officer of an 
insurance company and a note or other »bligation accepted. In such case, the 
provision for interest in the note supplies consideration for the delay in the 
payment of the premium. The note, however, is a separate and independent 
transaction and has no relation to the contract of insurance except as stipulated 
in the policy.” 

[3] The policy provides, as well as subdivision 1 of article 4732 of R. Cc. iS. 
1925, that all premiums of policies of insurance of this nature shall be payable 
in advance, and in subdivision 3 it is provided that the policy and application 
therefor shall constitute the contract between the parties. It seems clear that 
the language here used is too clear to admit of any other construction, but that 
the Legislature meant just what it said when it enacted subdivision 1 of the 
above article, and therefore, when the company accepted a note for the premium 
instead of cash, it was nevertheless a payment of the premium for that year, and, 
under subdivision 3, a premium note could in no way alter the rights of the 
parties under the provisions of the original policy agreement unless such policy at 
the time it was issued so provided, and, in the absence of a provision in the 
policy of insurance here sued upon securing the premium note with the reserve 
in the polcy, we are of the opinion that the appellant would be unauthorized 
to use the reserve for that purpose. 

The judgment of the trial court is affirmed. 
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ALDERDICE v. GREAT SOUTHERN LIFE INS. CO. et al No. 1052. 
Court of Civil Appeals of Texas. Waco. April 23, 1931. 
Rehearing Denied May 22, 1931. 
38 Southwestern Reporter (2d) 873. 
1. INSURANCE. 

Insurer, uncertain as to true owner of insurance funds, could file interpleader 
in county of residence of any claimant (Vernon’s Ann. Civ. St. art. 1995, subd. 4). 

(For other cases, see Insurance, Dec. Dig. § 608.) 

2. INSURANCE. 

Bill of interpleader held lawfully maintainable by insurer in county of resi- 
dence of original plaintiffs suing insurer for funds, as against rival claimants 
residing in different county (Vernon’s Ann. Civ. St. art. 1995, subd. 4). 

(For other cases, see Insurance, Dec Dig. § 608.) 

3. INSURANCE. 

Bill of interpleader by insurer to determine ownership of insurance funds and 
action against insurer to recover on policy could be treated as one action to avoid 
multiplicity of suits. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

\ppeal from District Court, Ellis County; Tom J. Ball, Judge. 

\ction by J. A. Alderdice and others against the Great Southern Life Insur- 
ance Company and others, in which defendant named filed a cross-bill in nature 
of bill of interpleader. To review judgment overruling pleas of privilege by 
defendant Mrs. Vivian L. Alderdice, individually and as executrix, such defendant 
appeals. 

Affirmed. 

Tames Cornell and R. G. Hughes, both of San Angelo, L. J. Wardlaw, of Fort 
Worth, and J. Goodwin Sweatt, of Waxahachie, for appellant. 

J. L. Gammon and Farrar & Stoval, all of Waxahachie, and Vinson, Elkins, 
Sweeton & Weems, of Houston, for appellees. 

ALEXANDER, J. 

This was a suit instituted in the district court of Ellis county by J. A. Alder- 
dice and others, constituting the children of James Monroe Alderdice, deceased, 
by his first wife, against Great Southern Life Insurance Company and Vivian L. 
\lderdice, individually and as executrix under the will of James Monroe Alderdice, 
deceased, to recover the amount due under a life insurance policy issued by the 
insurance company on the life of James Monroe Alderdice. The appeal involves 
the ruling of the trial court in overruling pleas of privilege filed by Vivian L. Al- 
derdice, individually and as such executrix, to be sued in Tom Green county, the 
county of her residence The plaintiff alleged that some of the plaintffs, naming 
them, resided in Ellis county, that James Monroe Alderdice at the time of his 
death resided in Ellis county, where his estate was then being administered, and 
that Mrs. Vivian L. Alderdice, who is the divorced wife of James Monroe Alder- 
dice, resided in Tom Green county, and that she was the executrix under the will 
of James Monroe Alderdice. The home office of the insurance company was 
alleged to be in Harris county. The plaintiffs alleged that the policy of insurance 
was originally made payable to the estate of the insured, but was later made pay- 
able to Vivian L. Alderdice, and still later had been assigned by the insured to the 
plaintiffs. It was alleged that the policy was in the possession of Vivian L. Alder- 
dice, and that she was claiming some interest in the proceeds due under the 
policy. 

The insurance company, by way of answer, filed a cross-bill in the nature of a 
bill of interpleader, complaining of the plaintiffs and Vivian L. Alderdice, individu- 
ally and as executrix of said will, and alleged that there were approximately $6,500 
due under the policy, that the policy was first made payable to the estate of insured, 
and that in 1918, at the request of the insured, the beneficiary had been changed to 
Vivian L. Alderdice, and that in 1928, at the request of the insured, the policy had 
been changed, making the plaintiffs the beneficiaries therein. The policy was alleged 
to he in the possession of Vivian L. Alderdice. The insurance company alleged 
that Mrs. Alderdice, individually and as the executrix of said will, and the plaintiffs 
were each and all claiming the money due under said policy, and that there was a 
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real doubt as to who was entitled to said money, and that the insurance company 
was unable to determine the true owners of said funds. The insurance company 
paid the money into the registry of the court, and prayed that all parties be cited 
to appear and show their interest in said funds, and that the court pay the same 
to the rightful owner thereof, and the insurance company be discharged. 

Vivian L,. Alderdice, individually and as such executrix, before appearanc 
day, filed pleas of privilege to be sued in Tom Green county, both as to the original 
action brought by the plaintiffs and the plea of interpleader filed by the insurance 
company. Within due time the plaintiffs controverted the pleas of privilege and 
alleged the substance of the facts set out in the bill of interpleader filed by the in 
surance company, and alleged that the funds were then on deposit in the registry 
of the court in Ellis county, and that the contest was over the true ownership there 
of, and that the matter should be litigated in that county. The evidence supports 
the allegations. The trial court, after hearing the facts, overruled the pleas oi 
privilege. Vivian L. Alderdice individually and as executrix has appealed. 

Since the appeal of this case, Mrs. Alderdice has resigned as executrix under 
the will of James Monroe Alderdice, and the Republic Bank & Trust Company of 
Waxahachie has been appointed administrator de bonis non of said estate, and has 
filed herein a motion to dismiss the appeal in so far as said estate is concerned 
Mrs. Alderdice, however, in her individual capacity, still insists on having the case 
transferred to Tom Green county. She contends that she was not a necessars 
party to the original suit filed by the plaintiffs, and, since that suit was not filed in 
the county of the residence of either of the defendants, her plea of privilege should 
have been sustained. 

[1, 2] The plaintiffs duly controverted the pleas of privilege filed by Mrs. Al- 
derdice both in her individual capacity and as executrix under said will. At the 
time the insurance company filed its cross-action or bill of interpleader, there was 
a controversy existing between Mrs. Alderdice and the plaintiffs as to the true 
ownership of the funds due under the policy in question. There was a reasonable 
doubt as to the true ownership of such funds. The insurance company was will- 
ing to pay the funds to the rightful owner, but could not determine who was the 
rightful claimant and pay over the funds to any one, or group, of such claimants 
without hazard to itself. Since there was a reasonable doubt as to the true owner, 
the insurance company as the stakeholder had the right, independent of the filing of 
of this suit by the plaintiffs, to select the forum in which the controversy should 
be litigated, and to file a bill of interpleader to have determined the true ownership 
of such funds, so long as the suit was maintained in the county of the residence of 
any one of such claimants. Nixon v. New York Life Insurance Co., 100 Tex 
250, 263, 98 S. W. 380, 99 S. W. 403; Greenwall v. Ligon (Tex. Com. App.) 14 S. 
W. (2d) 829; McCormick v. Southwestern Life Insurance Co. (Tex. Civ. App.) 
35S. W. (2d) 502; Great Southern Life Insurance Co. v. Kinney (Tex. Civ. App.) 
276 S. W. 741; Baber v. Houston National Exchange Bank (Tex. Civ. App.) 218 
S. W. 156. The insurance company, by filing its bill of interpleader in Ellis county, 
filed the same in the county of the residence of some of the original plaintiffs. As 
to such bill of interpleader, the original plaintiffs in this suit became defendants in 
the bill of interpleader. Mrs. Alderdice, being one of the rival claimants to the 
funds that had thus been paid into the registry of the court, was properly joined as 
one of the defendants therein. The bill of interpleader was therefore lawfully 
maintainable in Ellis county; that being the county of the residence of some of 
the defendants in the bill of interpleader. Revised Statutes, art. 1995, subd. 4; 
Nixon v. New York Life Insurance Co., 100 Tex. 250, 263, 98 S. W. 380, 99 $ 
W. 403; McCormick vy. Southwestern Life Insurance Co. (Tex. Civ. App.) < 
S. W. (2d) 502. 


- 
35 


[3] The original suit was maintainable in Ellis county against the insurance 
company under subdivision 28, Revised Statutes, article 1995, but, since the suit as 
originally brought was not filed in the county of the residence of any of the then 
defendants, if that suit had stood alone, Mrs. Alderdice would have had the right 
to have the suit transferred to the county of her residence, unless she was a ne 
cessary party under the terms of Revised Statutes, art. 1995, subd. 29a (Acts 1927, 
40th Leg., Ist C. S., p. 197, c. 92, § 2 [Vernon’s Ann. Civ. St. art. 1995, subd. 29a] ) 
It is not necessary, however, for us to determine whether she was a necessary 
party within the terms of that section of the statute. At the time of the filing 
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of the pleas of privilege and the hearing thereon, the court had acquired jurisdic 
tion over the bill of interpleader which was properly maintainable in Ellis county 
as to Mrs. Alderdice. The suit by the insurance company to determine the own- 
ership of the funds was so closely connected and intermingled with the action 
of the plaintiffs against the insurance company to recover on the policy and to di- 
vest Mrs. Alderdice of any interest in the funds as to constitute but one cause of 
action properly maintainable in one suit. In order to avoid a multiplicity of suits, 
the court was authorized to treat the entire matter as one controversy and to try 
the same in one action. Skipwith v. Hurt, 94 Tex. 322, 60 S. W. 423; Cotton 
Concentration Co. v. First National Bank of McGregor (Tex. Civ. App.) 245 S. 
W. 118; Middlebrook v. Bradley Mfg. Co., 86 Tex. 706, 26 S. W. 935; Shafer v. 
Brashear (Tex. Civ. App.) 274 S. W. 229; Landa v. F. S. Ainsa Co. (Tex. Civ. 
App.) 231 S. W. 175; Foster v. G. C. & S. F. Ry. Co., 91 Tex. 631, 45 S. W. 376; 
Hardin v. Majors (Tex. Civ. App.) 246 S. W. 100; Humphreys v. Young (Tex. 
Civ. App.) 293 S. W. 655; Mumme v. Spies (Tex. Civ. App.) 15 S. W. (2d) 137. 

[4] The original plaintiffs as such, and as codefendants in the bill of inter- 
pleader, had the right to contest the pleas of privilege and to put in issue the facts 
therein alleged. Revised Statutes, art. 2007, does not, by express terms, authorize 
a codefendant to controvert a plea of privilege. It merely provides that the plain- 
tiff may controvert such plea by the filing of proper affidavit. However, article 
1995 of the Revised Statutes gives every defendant the right to be sued in the 
county of his residence, unless the case comes within one of the exceptions named 
in the statute. The defendants in the bill of interpleader (plaintiffs in the original 
suit) who resided in Ellis county had the same right to have that action main- 
tained in Ellis county, the county of their residence, as did Mrs. Alderdice to have 
it transferred to the county of her residence, and they were authorized to contro- 
vert the plea of privilege. 40 Cyc. 119. The trial court properly overruled the 
plea of privilege. 

The judgment of the trial court is affirmed. 


FIRST TEXAS PRUDENTIAL INS. CO. v. CEVALLOS et al. No. 8607. 


Court of Civil Appeals of Texas. San Antonio. April 29, 1931. 
Rehearing Denied May 20, 1931. 
38 Southwestern Reporter (2d) 875. 
1. INSURANCE. 

Appeal from judgment in action on insurance policy, statement of facts and 
provisions of policy not appearing, must be determined from trial court’s findings 
and conclusions. 

(For other cases, see Insurance, Dec. Dig. § 674.) 

2. INSURANCE. 

Finding that insured’s misrepresentations as to existence of tuberculosis in 
family were not material to risk could not be held erroneous as matter of law, 
where record contained neither policy provisions nor statement of facts (Rev. 
St. 1925, art. 5043). 

(For other cases, see Insurance, Dec. Dig. § 670.) 

3. INSURANCE. 

Awarding statutory attorney’s fees to insured, where evidence did not show 
demand on insurer for payment of policy claim, held error (Rev. St. 1925, art. 
4736). 

Attorney’s fees in such cases are recoverable only by virtue of Rev. 

St. 1925, art, 4736, and then only when the insurer shall fail to pay the 

claim after demand therefor. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from County Court at Law No. 2; Bexar County; George G. Clifton, 
Judge. 

Action by Eudelia Cevallos and another against the First Texas Prudential 
Insurance Company. From the judgment, defendant appeals. 

Affirmed conditionally. 

Templeton, Brooks, Napier & Brown, of San Antonio, for appellant. 

> B. — and Bat Corrigan, both of San Antonio, for appellees. 

OMITH, f. 
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This is a suit brought jointly by the beneficiary and an assignee of an insur 
ance policy issued by the first Texas Prudential Insurance Company upon the life 
of Mamberto Cevallos, now deceased. 

The trial court found that in his application for the insurance policy sued 
on the insured represented to the company that “he did not have and was not sub- 
ject to tuberculosis, and that none of his brothers and sisters had ever had tuber 
culosis.”. The court further found: 

“That a brother of the deceased assured named Fermin Cevallos had, prior 
to the date of the application for the issuance of the policy of insurance, been 
afflicted with tuberculosis, from which affliction he had died prior to that time. 

“That a sister of the deceased assured named Jesusita Cevallos had, prior to 
the date of the application for the issuance of the policy of insurance, been afflicted 
with and had suffered from hemorrhages of the lungs. 

“That the deceased assured had, at one time during his lifetime, been afflicted 
with tuberculosis, had been treated on two separate occasions for that trouble; 
that his death was caused from pneumonia.” 

Upon these findings the court concluded: 

“That the falsity of the representations as to the existence of tuberculosis in 
the family of the deceased assured and that he was not subject to tuberculosis, 
made in the application for the issuance of the policy of insurance sued upon, 
were not material to the risk of insurance assumed by the defendant company in 
issuing the policy of insurance sued upon, and they did not contribute to the event 
on which the policy became due and payable, i. e. the death of the assured.” 

ag There appears to be no statement of facts in the case, and none of the pro- 
visions of the policy in question appear in the record. The appeal must therefore 
be determined from the trial court’s findings and conclusions. 

[2] Appellant challenges the conclusions of the trial court, contending that 
the stated misrepresentations of the insured were, as a matter of law, material to 
the risk of insurance, and therefore voided the policy. We overrule the conten 
tion, particularly in the absence of any description of the provisions of the insur- 
ance policy or statement of other facts in the case. The statute provides that 
the question of thé materiality of such representations is one to be decided by the 
court or jury trying the case (article 5043, R. S. 1925), and we are not prepared 
to say that the trial court’s finding thereon in this case was erroneous, as a matter 
of law. It appears affirmatively from those findings that the presence of tuber- 
culosis in the insured’s family, or in himself, did not contribute to the actual risk 
assumed by the insurer. 

[3] The court further found that “there is no evidence of a demand having 
been made on the defendant company for the payment of the policy claim,” and 
yet the court awarded an attorney’s fee of $50 in favor of appellees and against 
appellant. This was error. Attorney’s fees in such cases are recoverable only by 
virtue of a statutory provision therefor, and then only when the insurer shall fail 
to pay the claim after “demand therefor.” Article 4736, R. S. 1925; Ford v. Ins. 
Co., 103 Tex. 522, 131 S. W. 406. 

Because of error in the award of attorney’s fee in favor of appellees, the 
judgment will be reversed and the cause remanded, unless appellees shall, within 
ten days, file a remmittitur of $50, in which contingency the judgment will be 
affirmed, at the cost of appellees. 


METROPOLITAN LIFE INS. CO. v. HAWKINS. 
Supreme Court of Appeals of Virginia. June 18, 1931. 
158 Southeastern Reporter 877. 
INSURANCE. 
Evidence established that deceased was discharged at time of death; hence, 
beneficiary under group insurance policy, issued to employer, could not recover. 
The group policy provided that, on the termination of active em- 
ployment, the insurance of any discontinued employee immediately ter- 
minated, and the certificates issued to the employee were expressly made 
subject to terms and conditions of the group policy. 
(For other cases, see Insurance, Dec. Dig. § 177.) 
Error to Hustings Court of Petersburg. 
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Action by Edna D. Hawkins against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

Reversed, and judgment entered for defendant. 

Argued before Prentis, C. J., and Holt, Epes, Hudgins, and Gregory, JJ. 

Wellford & Taylor, of Richmond, and Drewry & Old, of Petersburg, for 
plaintiff in error. 

Archer L. Jones, of Hopewell, for defendant in error. 

Epes, J. 

Edna D. Hawkins instituted her action by a notice of motion for judgment 
in the Hustings court of the city of Petersburg against the Metropolitan Life 
Insurance Company, to recover $1,500 which she alleges is due to her as the 
beneficiary under a group insurance policy issued by the Metropolitan Life In- 
surance Company to the Virginia Electric & Power Company, insuring the life 
of her deceased husband, Humie H. Hawkins, and other employees of the Vir- 
ginia Electric & Power Company. 

At the time the group policy was issued, Humie H. Hawkins was an em- 
ployee of the Virginia Electric & Power Company; and the Metropolitan Life 
Insurance Company issued to him certificates certifying that the amount of in- 
surance in force on his life under said group policy was the sum of $1,500; agree- 
ing that, if he should die while he was the employee of the Virginia Electric & 
Power Company, it would pay the sum of $1,500 to Edna D. Hawkins, as his 
beneficiary, in accordance with the provisions of the group policy. 

The group policy provided that, “Upon termination of active employment, 
the insurance of any discontinued employee under this policy automatically and 
immediately terminates and the company shall be released from any further lia- 
bility of any kind on account of such person;” and the certificates issued to 
Humie H. Hawkins were expressly made subject to the terms and conditions of 
the group policy. 

The defense of the Metropolitan Insurance Company was that at the time 
of his death Humie H. Hawkins had been discharged from, and was not in the 
employment of, the Virginia Electric & Power Company. The issue raised by 
this defense was the only issue presented to the jury. 

The jury returned a verdict in favor of the plaintiff against the defendant 
for $1,500, which the Metropolitan Life Insurance Company moved the court to 
set aside, because contrary to the law and evidence. The specific ground of the 
motion was that the evidence was insufficient to sustain a verdict predicated 
upon a finding that Humie H. Hawkins was an employee of Virginia Electric 
& Power Company at the time of his death. 

The court overruled this motion, and entered judgment for the plaintiff in 
accordance with the verdict of the jury, which action of the court the Metro- 
politan Life Insurance Company assigns as error. There are other assignments 
of error, but in the view that we take of the case, it is unnecessary to consider 
them. 

For some years prior to April 28, 1928, Humie H. Hawkins had been em- 
ployed by the Virginia Electric & Power Company as a motorman on cars on 
its Petersburg division. On the afternoon of April 28, he was assigned to a 
run on the Blandford line of the company and took his car out. Late that after- 
noon he brought his car to the car barn when he should have been out on his 
run. Fink, the car dispatcher of the company, saw him when he brought his 
car to the barn; and, being of opinion that he was drunk, relieved him from 
duty and “told Mr. Hawkins that he did not have any job any longer with the 
company.” Hawkins put the car into the barn and went home; and was not 
thereafter assigned to any duty by the company. On April 29 and 30 and May 
1 and 2 he stayed about his home, though several times during this period he 
went out and rode on the street cars of the company. On the morning of May 
3 he committed suicide by drinking carbolic acid on the street, near the car 
barn of the company, on the steps of which he had been sitting a few minutes 
before. 

The evidence upon which Mrs. Hawkins relies, as supporting a finding that 
at the time he committed suicide Humie H. Hawkins was still an employee of 
the Virginia Electric & Power Company, is the unquestioned fact that on April 
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28, 1928, and for a number of years prior thereto, he was in the employment of 
the company, and the following testimony: 

Mrs. Edna D. Hawkins and several other witnesses testified that for a year 
or more prior to his death Humie H. Hawkins had suffered from violent head- 
aches which at times forced him to give up his work and go to bed; that these 
spells lasted from a few days to as long as two weeks; that on several occasions 
he had had ask the company to let him off from work for a while on account of 
such a spell; but, that he had always returned to work as soon as he got well. 
This testimony is corroborated by the witnesses for the defense. 

Mrs. Hawkins further testified as follows: When Hawkins came home to 
dinner about 1 p. m. on April 28, he complained of having a headache, for which 
he took some headache powder, and he ate but little dinner. He left home 
about 2 p. m. to report back for duty, and soon afterward sent her word by their 
son that he would be on the Blandford run, and to send him his supper there 
about 5 o'clock. About 5 o’clock she took him his supper and handed it to him. 
He was on a Ferndale car which he was operating, though she had expected to 
find him on a Blandford car. When she handed him his supper she “did not 
notice a thing wrong with him. He knew to stop for the sign, and then he took 
his supper and drove right on.” A few minutes after this Miss Cook asked her 
if her husband was sick, and told her that she had seen him at the car barn 
talking with Mr. Fink, and that he (Hawkins) “looked awfully white.” When 
she got home Hawkins had been there and left his change carrier and punches 
and gone out again. She did not see him until he came home about 8 p. m. At 
this time he was not drunk and “did not seem to have a drop on him;” but 
“he was limp and did not have any use of his hands.” He asked her, “What 
have I done?” to which she replied that she did not know what he had done, but 
that they told her he had “put the car in the barn this evening.” He said, 
“T did?”; but “he did not seem to know anything about it at all.” From the 
night of April 28 to the morning of May 3, “he was at home practically all thi 
time, right there in bed.” He had in his possession until the time of his death 
his badge as a motorman, his punches and book of rules. He was not paid off 
by the company when he went home on April 28; but the regular pay days were 
the 4th and 19th of the month. On May 23 the company paid her what they 
owed her husband, and at that time she delivered to its representative his badge, 
punches, and book of rules. The company deducted the premiums on his life 
insurance from his wages, and has not returned to him or to her any portion 
of the premiums deducted. Dr. Beckwith, the physician for the Virginia Electric 
& Power Company, who died before this trial had attended Hawkins at various 
times when he had these headache spells, and Hawkins had sent for him on 
Saturday, April 28, 1928. 

Much stress is laid by counsel for Mrs. Hawkins upon the answers of Mrs 
Hawkins to the following questions, as tending to show that at the time of his 
death Hawkins was still in the employment of the company. 

“Q. Did Mr. Hawkins make any statement to you on the day of his death 
as to his employment? 

“A. Well, that morning, when I went off to work I talked with him, and 
we talked concerning his going to work; and he told me that he was going to 
work that morning. That was all that was said about his job. Nothing else 
was said. He was to have gone to work that day. 

“Q. Did he at any time from that Saturday to the time of his death tell you 
anything about his being discharged? 

“A. No, sit.” 

Miss Cook testified that she saw Hawkins when he carried his car into 
the barn on the afternoon of April 28; that he looked very pale, and she thought 
he was sick. 

Charles L. Hawkins, a brother of Humie H. Hawkins, testified that at least 
four times between Saturday, April 28, and May 3, he rode with Humie H. 
Hawkins on cars of the Virginia Electric & Power Company; that at these 
times Humie H. Hawkins had his badge on the lapel of his coat; that on these 
trips the operators in charge of the cars did not indicate in any way that Humie 
H. Hawkins was not in the employment of the company and did not have a right 
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to ride on the company’s cars without paying, nor did they collect any fare from 
him; and that Humie H. Hawkins did not at any time tell witness that he had 
been discharged by the company. 

Mrs. James Hawkins, the mother of Humie H. Hawkins, testified as fol- 
lows: On the morning of May 3, as she was walking along the street passing 
the car barn of the Virginia Electric & Power Company, she saw Hawkins sit- 
ting on the steps of the car barn. He came to her and spoke to her, and told 
her that he had “just come from down home,” that he was feeling “as usual,” 
and that he had a headache. He followed her a little way down the street, 
and then took a bottle of carbolic acid out of his pocket and shook it at her 
and said, “This will be the last drink I will ever take,” and drank the acid. 
Hawkins did not tell her at this time, or any other time, that he had been dis- 
charged. 

The foregoing testimony is the evidence, and all the evidence, which the 
defendant in error contends tends to show that Humie H. Hawkins was at the 
time of his death in the employment of the Virginia Electric & Power Company. 

The insurance company introduced the testimony of A. L. Fink and J. F. 
Pond, the dispatcher and superintendent of the Petersburg division of the Vir- 
ginia Electric & Power Company, to show that Hawkins had been discharged, 
and was not in the employment of the company at the time of his death. 

Fink testified to the following effect: On April 28, 1928, Hawkins reported 
to him about 5:30, and was assigned to duty on the Ferndale line; that he went 
off duty about 1:15 p. m. and reported back for duty at 2 p. m., when he as- 
signed him to duty on the Blandford line, and told him to go out at 3 o'clock. 
Hawkins’ route on the Blandford run did not take him by the car barn. About 
5:40 p. m. he saw Hawkins bringing his car to the car barn with the sign turned 
“Ferndale” instead of “Blandford.” Hawkins stopped at the barn and talked 
to him. Hawkins was drunk. The reason witness thought Hawkins was drunk 
was that Hawkins was staggering and he smelled whiskey on his breath, that 
he brought his car to the barn when he should have been out on the Blandford 
run, that he did not know what line he was on, and he was crying and did not 
know where he was. Hawkins asked him not to make a report of it. He had 
never known Hawkins to be drunk on the job before. He “took Hawkins off 
the car,” and told him “that he did not have any job any longer with the com- 
pany.” He, Fink, did not have the authority to discharge an employee, but he 
reported the occurrence to Mr. Pond, the superintendent, about 7 p. m., April 
28; and Pond told him to see Hawkins and “have him turn in.” He did not see 
Hawkins again until the following Tuesday, May 1, when he met him near West 
End Park, on Chappell street, and told Hawkins that Mr. Pond said for him 
to go down to the office of the company and “turn in his stuff,” and that “he 
did not have any job.” He further testified that after a man is told to “turn 
in his stuff,” the company gives him a reasonable time to do so before issuing 
orders to its operatives not to honor his badge as a pass on its cars. 

J. F. Pond testified that he had authority to dismiss employees of the com- 
pany; that on April 28, 1928, Fink told him of the condition in which he found 
Hawkins; that he did not himself see Hawkins, but, acting upon Fink’s report, 
he instructed Fink to dismiss Hawkins from the service of the company; and 
that he made a report of the discharge of Hawkins to the office of the company 
in Richmond. He also introduced in evidence a carbon copy of the report made 
by him to the Richmond office, which reads as follows: 

“Petersburg, Va., May Ist, 1928. 
“To Mr. J. H. Penick, 
‘From Mr. J. F. Pond. 
“Please be advised that Mr. H. H. Hawkins, motorman, was dismissed from 
the services of the company on April 28th, 1928. 
“Yours very truly, 
“|. F. Pond, Supt. 
‘TFP/sI.” 

The testimony of the officers of the Virginia Electric & Power Company is 
clear and positive that Hawkins had been discharged and was not in the em- 
ployment of the company at the time of his death; and the evidence, even if 
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it be examined under the rules applicable to a demurrer to the evidence, is 
insufficient to contradict their testimony to this fact, or to warrant the jury in 
finding that Hawkins was at the time of his death in the employment of the 
company. 

The judgment of the trial court will be reversed, and judgment here entered 
for the plaintiff in error. 

Reversed. 


MILLS v. CONTINENTAL LIFE INS. CO. No. 22723. 
Supreme Court of Washington. May 12, 1931. 
298 Pacific Reporter 739. 
1. INSURANCE. 
Generally, life policy containing incontestability clause becomes incontestable 
after stipulated period on any ground not specifically excepted. 
(For other cases, see Insurance, Dec. Dig. § 400.) 
2. INSURANCE. 
Incontestability clause of life policy, in view of terms, held inapplicable to 
total and permanent disability benefits. 

Life insurance policy contained provision that policy “shall be incon- 
testable after one year from date of issue if the premiums are duly paid, 
except as provided under the provisions or conditions relating to benefits 
in the event of total and permanent disability. * * *” 


(For other cases, see Insurance, Dec. Dig. § 400.) 
3. INSURANCE. 

Misrepresentations of insured in application for life policy, to defeat right 
of recovery thereunder, must have been made with intent to deceive (Rem. Comp. 
Stat. § 7238). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

4. INSURANCE. 

Insured’s right of recovery under total and permanent disability provisions in 
life policy held not barred by insured’s conduct, if insured was in fact totally and 
permanently disabled. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

5. INSURANCE. 


Insurer, having accepted payment of annual premiums on life policy after 
knowledge of insured’s condition, entitling it to avoid policy, held estopped to as- 
sert forfeiture in insured’s action to recover disability benefits. 

Life insurance policy, containing provisions for total and permanent 
disability benefits, was issued in February, 1924. In March, 1925, through 
application of insured’s guardian for permanent and total disability bene- 
fits, insurer acquired knowledge of insured’s condition, and learned of 
misrepresentations in application for policy regarding use of drugs or in- 
toxicants, and condition of health. Insurer thereby received notice that 
insured’s disability commenced in November, 1924. Subsequently to re- 
ceiving knowledge of misrepresentations entitling it to assert forfeiture of 
policy, insurer accepted annual premiums. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

6. INSURANCE. 

Insured’s endeavor to work when disabled held not to preclude right to re- 
cover total and permanent disability benefits under life policy. 

From time insured first became disabled to date of trial his earnings 
were merely nominal, and his endeavor to work when disabled resulted 
in his receiving less than $300 per annum as commissions on insurance 
sold. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Department 2. 

Appeal from Superior Court, Whatcom County; Geo. A. Joiner, Judge. 

Action by L. Kent Millis against the Continental Life Insurance Company. 
Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 
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Will J. Griswold and Curtis E. Abrams, both of Bellingham, for appellant. 

F. M. Hamilton, of Bellingham, for respondent. 

MILLARD, J. 

A life insurance policy issued by the defendant upon the life of the plaintiff 
obligated the insurer to pay to the insured for total and permanent disability, “which 
must occur and originate while this policy is in full force, after one year’s premi- 
um has been paid,” a monthly income of $100 and to waive payment of premiums 
during the continuance of the disability. This action was brought to enforce pay- 
ment of benefits under that provision of the contract. The trial of the cause to a 
jury resulted in a verdict in favor of the plaintiff. From judgment entered on the 
verdict, motions for judgment notwithstanding the verdict and a new trial having 
been overruled, the defendant appealed. 

On February 27, 1924, the appellant issued to the respondent a life insurance 
policy. That policy provided, in addition to indemnity in case of death, for the 
payment of $100 monthly in the event of total and permanent disability of the 
insured. The pertinent provisions of the insurance contract read as follows: 

“This policy and the application therefor, copy of which is attached hereto, 
constitute the entire contract. All statements made by the insured shall, in the 
absence of fraud, be deemed representations and not warranties, and no such 


statement shall avoid the policy unless it is contained in the written application 
therefor.” 


“* * * This policy * * * shall be incontestable after one year from date of 
issue if the premiums are duly paid, except as provided under the provisions or 
conditions relating to benefits in the event of total and permanent disability. * * *” 

“* * * Total and permanent disability may be due either to bodily injuries or 
to disease, which must occur and originate while this policy is in full force, after 
one full year’s premium has been paid, and must be such as to prevent the insured 
then and at all times thereafter from engaging in any occupation whatsoever, for 
remuneration or profit. Total disability, as defined above, which exists and has 
existed continuously for not less than three months shall be presumed to be per- 
manent.” 

Respondent was examined for the insurance at Ashland, Ky., by appellant’s 
medical examiner, Dr. William De Bord, who had known respondent for more than 
twelve years prior to the date of the examination. No testimony of this physician 
is found in the record before us. The respondent was at the time of his exam- 
ination, and had been for a long time prior thereto, a regularly employed agent 
of appellant, and engaged in writing all forms of life insurance sold by the ap- 
pellant. Prior to his employment by the appellant as a life insurance solicitor, the 
respondent had been engaged in the business of writing life insurance from 1912. 
From January 1, 1920, until the date of the policy involved in the case at bar, the 
respondent devoted his entire time to the business of selling life insurance. His 
ability as a life insurance salesman is reflected by the fact that for a number of 
years prior to the date he was insured by the appellant the respondent’s income 
from insurance commissions approximated $6,000 annually. 

At the time he made application for the insurance, the respondent submitted 
to the appellant’s medical examiner X-ray photographs taken of his lungs in 1920. 
In his application, the respondent stated that he was then free from all disease, 
and that he had never been afflicted with any disease. He further answered ques- 
tions in the application as follows: 


“To what extent if any do you use alcoholic drinks? (Give daily or other 
average.) No. Have you ever taken treatment for any drug or liquor habit? 
No. Are you now in good health? If not, state cause of ill health. Yes. Has 
applicant a hernia? No. Kind? None. Is it reducible? None. Is a suitable truss 
worn? None. The amount of insurance now in force on my life is None.” 


Respondent continued in the employment of the appellant until about Jan- 
uary 1, 1925, when he became ill. That illness, which appears to have been as 
much mental as physical, progressed to such an extent that on or about February 
8, 1925, the respondent was committed to the Eastern State Hospital for the In- 
sane at Lexington, Ky., which is about one hundred and forty miles from Ash- 
land and Catlettsburg, Ky., respondent’s home and place of business. He was 
committed to that institution as a patient suffering from dementia of such a ser- 
lous nature as to require both restraint and special medical treatment. He re- 
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mained in the hospital ninety-three days, and was paroled May 12, 1925, returning 
to his father’s home. He remained at his father’s home until October 8, 1925, 
and during July and August of that year entered into a contract with the Union 
Central Life Insurance Company and its general agent, under whom he had pre- 
viously solicited insurance for that company. He wrote five or six policies of 
insurance for that company and a few policies for other companies. About Oc- 
tober 8, 1925, he was returned to the Eastern State Hospital at Lexington, where 
he remained until December 13, 1925. He again returned to his father’s home, 
where he remained until April 6, 1926, on which date he was again returned to the 
Hospital for the Insane, remaining there for sixteen days. He was released from 
that institution April 22, 1926, and departed for Bellingham, Wash., which has 
been his residence ever since. His wife and two children removed from Ashland, 
Ky., to Bellingham, Wash., about April, 1925, where they have since resided. 

At the time of his commitment to the hospital for the insane, his father was 
appointed as respondent’s guardian. On March 18, 1925, that guardian applied in 
respondent’s behalf to the appellant for total and permanent disability benefits un- 
der the terms of the insurance contract. The recitals in that application, so far 
as material, are as follows: 

“Give date on which you first consulted a physician or surgeon for the illness, 
disease or injury which led up to your present disability, together with the names 
and addresses of all physicians or surgeons consulted since that time.” 

“Date. Do not know. Names and addresses. First I know Feb. 6, 1925. C. 
F. Bond, Catlettsburg, Ky. and on Feb. 8, 1925, Dr. A. C. Bond, Catlettsburg.” 

“Describe fully your disability, stating all particulars and giving all causes 
leading up to same. 

“Particulars. Drs. pronounced tuberculosis and he was addicted to use of 
drugs. Causes. Habit had been formed from using to allay suffering.” 

“Have you had any illness, disease or infirmity, or injury other than as 
mentioned above? 

“Not that I know of.” 

“Are you wholly, continuously and permanently disabled? and (b) Will you be 
unable for the remainder of your life to perform any work or conduct any busi- 
ness for gain, compensation or profit? 

“That seems to be the case. He is in a State Institution and appears to be 
hopeless case.” 

“(a) When did you quit work entirely? (b) For what proportion of each day 
are you confined to your bed and to your house? (c) Give name and address of 
the physician who is now attending you (if more than one is employed, give all 
names with addresses). ; 

“(a) Has not worked since Nov. 1924. (b) All the time. Is in hospital at FE: 
Eastern State Hospital, at Lexington, Ky. (c) Dr. Thompson and Dr. Davenport ; 
at the Institution.” ; 

The report of Dr. Chas. F. Bond, the attending physician who personally 
knew the insured and had been his family physician for five years, is attached 
to the application and reads as follows: 

“(a) Date you were first consulted. (b) Condition of patient at that time. 
(c) When did the first symptoms appear? (d) Is patient still under your care? 
lf not, give date of last prescription or visit. 
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“(a) 1920. (b) General debility—‘rundown.’ (c) 1920. (d) No. Feb. 9, 
1925. ; 

“Is the disease acute? Chronic? Venereal? (b) To what do you attribute ; 
the origin of the disease? (c) Diagnosis and symptoms of disease, or descrip 


tion of injury causing the disability, (d) Present status. 
“(a) Chronic. (b)? (c) Probably T. B. (d) Progressive. 
“(b) Have any chemical, microscopical or serological tests been made? 


“(b) Not by me. 


“(a) In vour opinion will the Insured either wholly or partially recover the 


use of his body? (or mind if illness is mental) (b) Are there any unusual teat- 
ures in the case which would prolong recovery? If so, what are they? 
“(a) ? (b) No. 


“Do you believe the insured has become wholly, continuously and permanently 
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disabled and will for life be unable to perform any work or conduct any business 
for compensation or profit? 

i 3 

“Do you know of any reason why the claim for Total and Permanent Dis- 
ability is not a fair one? 

“No.” 

The foregoing application and physician’s report were received by the ap- 
pellant at its home office April 15, 1925. The benefits were not allowed by appel- 
lant. The record does not disclose whether appellant made any investigation of 
respondent’s guardian’s claim. Other then the filing of the claim, neither re- 
spondent or his guardian made any further attempts to obtain the disability bene- 
fits. Respondent paid at the time the policy was issued one-half of the first an- 
nual premium, and on or about August 9, 1924, paid the remaining one-half. That 
respondent paid the full premiums in 1924, 1925, and 1926 is not disputed. 

On February 9, 1925, the respondent, over his own signature, made applica- 
tion to the Union Central Life Insurance Company for total and permanent dis- 
ability benefits. It appears that in 1920 the Union Central Life Insurance Com- 
pany issued a policy upon the life of the respondent in the amount of $7,000, with 
total and permanent disability features. That policy was in effect on February 
27, 1924, when appellant issued the policy in controversy upon the life of respond- 
ent. It will be remembered that, when answering the question in the application 
for life insurance in appellant company, “The amount of insurance now in force 
on my life?” the respondent answered “None.” Respondent explained 
that this was an oversight, and that he had no intention of deceiving appellant. 
Respondent later abandoned his claim on the Union Central Life Insurance Com- 
pany for disability benefits. That application reads as follows: “* * * Became 
wholly disabled as a result of tuberculosis, Asthma, Hernia & other complications 
including Caries of the Spine, & etc. and that in consequence the said insured has 
been wholly disabled from the 14th day of June, 1924, and that he will be per- 
manently, continuously and wholly prevented thereby for life from pursuing any 
and all gainful occupations; that in consequence of such disability the affant now 
makes claim for the benefits provided in said policy in the event of total and per- 
manent disability. Affhant further states that the insured has no other disability 
or health insurance on his life except as follows:” 

No statement appears that the applicant was also insured by appellant com- 
pany. The physician’s statement attached to the foregoing application reads as 
follows: “Diagnosis and symptoms of injury, infirmity or disease causing disabil- 
ity. Tuberculosis, Diagnosis is based upon History and Physical findings. In 
addition I am told that laboratory examination is positive. Also X-ray is positive. 
Physical findings are those of active T. B. involving both lungs. Is the insured 
wholly disabled and will he be permanently, continuously and wholly prevented 
thereby for life from pursuing any and all gainful occupations? Yes, I believe 
his case is progressive.” 

Shortly following respondent’s arrival in Bellingham in April, 1926, and con- 
tinuously thereafter, he received treatment from various physicians of that city. 
For fourteen months, during 1925 and 1927, the respondent was employed as an 
insurance solicitor by the Pacific Mutual Life Insurance Company, and earned in 
that period $761.91 in commissions and renewals. 

_ Appellant contends that its motion at the conclusion of respondent’s case in 
chief to dismiss the action should have been granted, as the respondent never 
suffered from a total and permanent disability, as defined by the policy; that the 
policy never became a valid contract of insurance on account of false representa- 
tions made by the respondent in his writttn application for the policy concerning 
his condition of health and his freedom from disease, and concerning his habits 
as to the use of alcoholic drinks and drugs, and treatments previously had and re- 
ceived by him for such habits, and other false representations; that any and all 
disabilities sustained by the respondent from the date of the policy were and are 
the direct results and consequences of his vicious habits in the use of alcoholic 
liquors and narcotic drugs; and that his false representations constituted a fraud 
practiced by him upon the appellant, and preclude recovery under section 7238, 
Rem. Comp. Stat. reading as follows: “The falsity of any statement in the ap- 
Plication * * * shall not bar the right to recovery thereunder unless such false 
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statement was made with actual intent to deceive or unless it materially affected 
either the acceptance of the risk or the hazard assumed by the insurer.” 

Respondent insists that the appellant may not invoke the defense of fraud, as 
the policy provided that it was “incontestable after one year.” 

[1] The general rule is that a policy containing a clause declaring that the 
contract shall be incontestable after a specified time cannot be contested after 
that period on any ground not excepted therein. Cooley’s Briefs on Insurance, 
vol. 5, p. 4501 (2d Ed.). 

“The modern rule is that a life insurance policy containing a provision that 
it shall be incontestable after a specified time cannot be contested by the insurer 
on any ground not excepted in that provision. It is said that the practical and 
intended effect of such-a stipulation is to create a short statute of limitations. 
By the stipulation, the insurance company agreed that it would take a year to in- 
vestigate and determine whether it would contest the policies of insurance, and 
that, if it failed within that time to discover any grounds for contesting the same, 
it would make no further investigation and would not thereafter contest the 
validity of the policies.” Missouri State Life Insurance Co. v. Cranford, 161 
Ark. 602, 257 S. W. 66, 67, 31.A. LL. R: 93. 

In Sanders v. Jefferson Standard Life Ins. Co. (D. C.) 4 F.(2d) 555, an action 
was brought on a combination life and accident policy. One of the terms of that 
contract was to the effect that the provisions for double indemnity did not apply 
to death from injuries inflicted by another. Another provision of the contract 
was that the policy was incontestable after the first year, except for nonpayment 
of premium. The court held that the insurer was not prohibited from denying 
double liability; the insured having been shot by another. 

[2] The incontestable clause of the policy in the case at bar is not applicable 
to total and permanent disability benefits. The contract so provides. The parties 
stipulated in their contract that it “shall be incontestable after one year from date 
of issue if the premiums are duly paid, except as provided under the provisions 
or conditions relating to benefits in the event of total and permanent disability.” 
The cause was tried by the parties upon the theory that the one-year incontestable 
clause did not apply to total and permanent disability benefits. The court so in- 
structed the jury as follows, and respondent did not except to that instruction: 
“You are instructed that while the policy of insurance generally provides that 
same shall be incontestable after one year from date of issue, if the premiums 
are duly paid, this provision does not apply to benefits in the event of total and 
permanent disability; but total and permanent disability, if same shall occur, 
must occur and originate after the issuance of the policy of insurance by defend- 
ant to plaintiff and after the payment of one full year’s premium thereon, and 
unless you so find from a preponderance of the evidence your verdict must be 
for the defendant.” 

The appellant reserved by the exception the right to question, when a claim 
for disability was filed, whether the disability occurred and originated after one 
full year’s premium had been paid. When the disability originated, not when it 
culminated, is the determinative factor. 

Wamboldt v. Reserve Loan Life Ins. Co., 191 N. C. 32, 131 S. E. 395, 45 A 
L. R. 1360, cited by respondent, is not in point. In that case the policy contained 
a clause of incontestability like the one in the case at bar. We note, however, 
the absence from that insurance contract of the exception reserved in the con 
tract before us. 

Respondent stated in his application for insurance that he was then free from 
disease, and that he had never been afflicted with any disease: that he had never 
taken any treatment for any drug or liquor habit; that he had no hernia; and 
that he had no insurance on his life. 

On cross-examination the respondent admitted that he had had typhoid fever 
many years prior to the date of the application; that he had hernia when a boy 
in his teens, which was afterwards reduced. He testified that his failure to state 
that he carried insurance in the Union Central Life Insurance Company was an 
oversight. When examined for insurance by appellant’s physician, he gave to 
that physician for examination X-ray photographs taken of respondent's lungs in 
1920. It must be borne in mind that, when he made application to the Union Cen- 
tral Life Insurance Company for disability benefits, the respondent was in a hos- 
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pital for the insane, there confined as an incompetent. In that application he sta- 
ted he had been disabled from June 14, 1924; that he had tuberculosis, asthma, her- 
nia, and caries of the spine. That statement is contrary, in part at least, to the 
information contained in the application made to appellant by respondent’s guar- 
dian on March 18, 1925. The guardian’s application, supported by the attending 
physician’s report, is to the effect that the respondent was suffering from tuber- 
culosis and that he was addicted to the use of drugs; that the respondent had not 
worked since November, 1924; that his case seemed to be hopeless; and that the 
attending physician knew of no reason why the claim for total and permanent 
disability was not a fair one. 

[3] If the claimed misrepresentations of respondent in his application made as 
to matters (did not use drugs or intoxicants and was in good health) that actually 
contributed to his disability, and if the representations were made with the intent 
to deceive (which must be found as a fact before respondent’s right of recovery 
can be defeated, Houston v. New York Life Ins. Co. [Wash.] 292 P. 445), was 
not the appellant apprised of those facts by the application of respondent's guar- 
dian in March, 1925? That application was received by appellant at its home office 
in April, 1925. It was then placed upon notice that the respondent’s disability 
commenced in November, 1924; that respondent was confined in the Eastern Hos- 
pital for the Insane in February, 1925, and that his case appeared to be hopeless. 
The appellant then knew that the disability was tuberculosis and that the respond- 
ent was addicted to the use of drugs. While it may be that in a proper case mis- 
statements of an applicant as to the use of narcotics and as to his freedom from 
disease will defeat recovery, this is not such a case. When the appellant was ad- 
vised in April of respondent’s disability, that disability had continued nearly four 
months. The guardian was entitled to the courtesy of an answer. The policy 
provides that: “Total disability, as defined above, which exists and has existed 
continuously for not less than three months shall be presumed to be permanent.” 

[4, 5] Thereafter the appellant received premiums on the policy for three more 
years. The respondent’s right of recovery, if he is in fact totally and permanently 
disabled, is not barred by his continuing to pay the annual premiums, endeavoring 
to work and not insisting on payment by the appellant of disability benefits. If 
the disability occurred or originated prior to the payment of one full year’s pre- 
mium, and if the respondent were a “dope fiend,” as appellant contends, that de- 
fense should have been interposed in April, 1925. No explanation is made by ap- 
pellant of its failure to investigate the claim and report thereon. It will be pre- 
sumed that it investigated and waived its right to insist upon a forfeiture, and that 
the misstatement of respondent that he had no other insurance wouid not have 
caused the appellant to reject his (respondent’s) application for insurance. 

“It is also a settled rule of law that where an insurer has knowledge of facts 
entitling it to treat a policy as no longer in force and thereafter it receives a pre- 
mium on the policy, it is estopped to take advantage of the forfeiture. It cannot 
treat the policy as void for the purpose of defense to an action to recover for a 
loss thereafter occurring, and at the same time treat it as valid for the purpose of 
earning and collecting further premiums.” 14 R. C. L. 1190. 

“Clearly, the defendant could not assert a right to the premium for valid in- 
surance, and at the same time insist that the insurance had never been effected. 
By claiming and maintaining such a right, with full knowledge of all material cir- 
cumstances, it unequivocally affirmed the validity of the insurance for the period 
covered by the premium, and definitely wall every objection on which its validity 
could he denied.” New Jersey Rubber Co. v. Commercial Union Assurance Co., 
64 N. J. Law, 580, 586, 46 A. 777, 779; Staats v. Pioneer Ins. Ass’n, 55 Wash. 51 
104 P. 185. 

_ [6] The evidence amply sustains the verdict. As heretofore recited, the illness 
of respondent progressed to the point that he was confined in the Eastern Hos- 
pital for the Insane in February, 1925. He was finally discharged from that in- 
sutution in April, 1926, when he removed to Bellingham. From that time he has 
heen continuously under the care of physicians. One surgeon performed several 
operations on the respondent and administered tuberculin treatment. ‘The expert 
testimony is clear that the re spondent is permanently and totally disabled. From 
January 1, 1925, to the date of the trial, the respondent’s earnings have not ex- 
ceeded $1,000. His endeavor to work when disabled and his receiving less than 
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$300 per annum as commissions on insurance sold since January 1, 1925, cannot 
be interpreted as being engaged in a remunerative occupation and thus bar his right 
of recovery under his contract with appellant. 

“Insured’s attempt to perform some of the duties of his employment, where 
in fact he ought not to have made such attempt, did not estop him from showing 
that he was totally disabled during such period. 

“That insured received wages from his employer during the period of time 
for which he claimed total disability did not of itself preclude his right to re- 
cover as for such total disability.” (Syl.) United States Casualty Co. v. Perry- 
man, 203 Ala. 212, 82 So. 462. 

The jury were correctly instructed, and no error was committed in refusing 
to give the instructions requested by appellant. 

The judgment is affirmed. 

Mitchell, Beals, Fullerton, and Main, JJ., concur. 
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FIRE 


EAST & WEST INS. CO. OF NEW HAVEN, CONN., v. FIDEL. No. 326 
Circuit Court of Appeals, Tenth Circuit. April 6, 1931. 
49 Federal Reporter (2d) 335. 
1. INSURANCE. 

Addition to building in course of construction at time of issuance of fire 
policy containing alteration and repair permit was covered thereby. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 

2. INSURANCE. 

Where insurance contract covered additions, the comparative size or cost 
thereof is not material. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 

7. INSURANCE. 
Courts do not force an ambiguity in order to resolve it against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8. INSURANCE. 

Strained construction will not be resorted to for purpose of establishing 
existence of ambiguity in insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

9. INSURANCE. 

Policy of fire insurance does not cover addition to insured building unless 
contract so provides. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 

Appeal from the District Court of the United States for the District of 
New Mexico; Colin Neblett, Judge. 

Action by John N. Fidel against the East & West Insurance Company of 
New Haven, Connecticut. Judgment for plaintiff, and defendant appeals. 

Reversed with directions. 

J. O. Seth, of Santa Fe, N. M., for appellant. 

Carl H. Gilbert and M. W. Hamilton, both of Santa Fe, N. M., for appellee. 

Before Phillips and McDermott, Circuit Judges, and Kennedy, District Judge. 

McDermorrt, Circuit Judge. 

The plaintiff, recovered in this action at law upon two fire insurance policies, 
and the company appeals. The case was tried without a jury, and most of the 
facts were stipulated. The sole question presented is whether the policies, or 
cither of them, cover a three-story brick building adjacent to and communicating 
with the two-story brick building described in the policies. The trial court found 
that the description in both policies was ambiguous, and that the parties in- 
tended to cover both the two-story older part as well as the three-story newer 
part of a building known as the Fidel Building. 

The $20,000 policy was issued on June 12, 1927, while the three-story addi- 
tion was in course of construction; the $5,000 policy was issued on February 
12, 1928, some five months after the addition was completed. The description 
of the property in both policies is identical, and is: 
ila on the two story Composition roof brick building, * * * oc- 
cupied as Feed and Variety Store and Warehouse on first floor and Hotel on 
the second floor, situated Southwest corner of Galisteo and Water Streets, San- 
born Map Page 5 Nos. 128-27-28 City of Santa Fe, State of New Mexico.” 

The policy provided that the company should not be liable for damage oc- 

‘ring “while mechanics are employed in building, altering or repairing the 
described premises beyond a period of 15 days,” unless permission therefor was 
lorsed on the policy. Such an “Alterations and Repairs Permit’ was endorsed 
each policy, which reads: 


“Permission granted for mechanics to be employed for more than fifteen 
5) days in making alterations, improvements and repairs to any building herein 
scribed, and in constructing additions or sheds which attach to and communi- 
cate with such building, and the insurance, if any hereunder, on such building, 
is hereby made to cover such alterations, improvements, repairs, attached and 
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communicating additions and sheds, also building materials and supplies therefor, 
while contained therein or on the premises immediately adjacent thereto; and 
the insurance, if any, hereunder, on contents of any building herein described 1s 
hereby made to cover in such attached and communicating additions and sheds 
to said building; but any change in a fire wall, the removing or replacing of 
the joists or supports of a floor, or the construction of additional stories of 
any building herein described, when mechanics are employed for such purposes 
for more than fifteen (15) days at any one time, shall not be permitted by this 
policy, unless specifically included by endorsement attached hereto.” ; 

The policy also contains the customary provision that no waiver shall be 
binding unless in writing and endorsed on the policy. 

A fire occurred on June 19, 1928; an agreement was made to appraise the 
damage, and an award made finding that the two-story portion of the building 
was worth $23,018.10 and was damaged to the extent of $1,427.91; that the 
three-story portion was worth $38,968.03 and was damaged to the extent of 
$27,766.55. The company offered to pay its share of the loss on the two-story 
building, but denied any liability on account of the loss on the three-story build- 
ing. The parties have stipulated: 

“That if the policies of the defendant, Exhibits ‘A’ and ‘E’ to the com- 
plaint herein cover only the two-story building hereinabove described, plaintiff 
is entitled to recover only the amount heretofore tendered by plaintiff, to-wit: 
$1,368.10; that if both said policies cover both the two-story and_ three-story 
buildings, plaintiff is entitled to recover the sum of $14,718.33, and interest and 
costs of suit, that if Exhibit ‘A’ [the $20,000 policy] covers both the two-story 
building and the three-story building, and Exhibit ‘E’ [the $5,000 policy] covers 
only the two-story building, plaintiff is entitled to recover $12,048.69 and interest, 
and costs of suit.” 

The facts stipulated, together with the most favorable version of plaintiff's 
testimony, disclose that on June 12, 1924, plaintiff owned a frontage of 120 
feet on Galisteo Street, at its intersection with Water Street, in Santa Fe. On 
the corner, and extending south approximately 69 feet 1% inches, there was a 
two-story brick building with a composition roof, erected in 1922. The second 
story was used as a hotel; there were three ground floor rooms, the corner room 
being occupied by a variety store, the next room as a lobby or entrance to the 
hotel, and the south room as an office connected with a feed store, and in which 
there was occasionally stored small quantities of grain. The “Sanborn Map” 
referred to in the policies, was prepared by and for the convenience of the in- 
surance companies doing business in Santa Fe. “Page 5, Nos. 128-27-28” thereof 
described the land on which this building was located and approximately one 
foot more. 

On the south 52 feet of such frontage, in 1924, there was a one-story brick 
and adobe building occupied by a feed store, warehouse and laundry. On June 
12, 1924, two policies were issued on these properties, one for $22,000, which 
described the “two-story composition roof brick building” in the identical lan- 
guage as the policy in suit. The other was for $3,000 and its description reads: 

“The one-story composition and earth roof adobe and brick buildings, in- 
cluding foundations, plumbing, electrical wiring and stationary heating, lighting 
and ventilating apparatus and fixtures therein; also all permanent fixtures, sta- 
tionary scales and elevators, belonging to and constituting a part of said build- 
ings: occupied as grocery, feed store and laundry, situated Galisteo Street—San- 
borns Map page 5—Nos. 120 and 30, City of Santa Fe, State of New Mexico.” 

“Sanborn’s Map page 5—Nos. 120 and 130” describes the property—except 
for about one foot—on which was located the one-story brick and adobe build- 
ing. In the spring of 1927 the plaintiff tore down the one-story brick and adobe 
building and commenced the construction of the three-story brick building on 
the same ground: the south wall of the two-story building was built up. another 
story, and used as the north wall of the new structure. On June 12, 1927, both 
of the policies expired; the policy of $3,000 on the one-story building was not 
renewed; the $22,000 policy was renewed, the description being identical with its 
predecessor, and is one of the policies now in suit. At that time the outer 
walls, roof, sub-floors, joists, supports and partitions of the three-story structure 
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were completed. However, mechanics were employed in finishing the structure 
until September, 1927. When completed, the upper floors of the two buildings 
were so connected as to be used as one hotel, and the entire structure was known 
as the Fidel Building. It is stipulated that “said three-story building was so 
erected as to be a communicating addition to the two-story building hereinabove 
referred to.” The occupancy of the ground floor of the three-story building is 
not shown. Since February, 1927, the south room of the two-story building has 
been occupied as an electric store. 

In September, 1927, the plaintiff advised the agent of the defendant at 
Albuquerque, of the new addition, and asked to have the $3,000 policy (which 
had already expired) cancelled, to have an 80 per cent. co-insurance clause sub- 
stituted for the 90 per cent. clause in the $22,000 policy, and to have it reduced 
to $20,000. The agent advised him that the $22,000 policy would cover the three- 
story addition. The policy was reduced as requested. In February, 1928, the $5,000 
policy in suit was issued. 

The $20,000 Policy. 

{1, 2] The plaintiff claims that there are both patent and latent ambiguities 
in the $20,000 policy, the patent ambiguities arising from the description contained 
in several subsequent endorsements. These claims need not be explored, for we 
have no doubt that liability exists as to this policy by its terms. When it was 
issued, in June, 1927, a communicating addition to the two-story building was 
in course of construction; mechanics were engaged thereon for more than 15 
days thereafter. The “Alterations and Repairs Permit” granted the necessary 
permission to so use such mechanics on such addition. The mechanics were not 
however engaged in any of the structural changes forbidden by the last sentence 
of the Permit; that part of the work, with its incidental hazards, had been com- 
pleted before June 12. The Permit was therefore operative. The Permit expressly 
extends the coverage to additions being constructed under it; the language is 
clear and unequivocal; it reads: “and the insurance, if any hereunder, on such 
building, is hereby made to cover such alterations, improvements, repairs, attached 
and communicating additions and sheds.” It is stipulated that the three-story 
structure is a “communicating addition”; the policy therefore covers it in terms. 
The defendant contends that the three-story structure cannot be considered an 
“addition” because it is larger than the building to which it was added. There 
is nothing in the contract which limits the size of additions: and where an in- 
surance contract covers “additions,” the comparative size or cost thereof is not 
material. Ayers v. Palatine Insurance Co., 234 N. Y. 334, 137 N. E. 608. 

The $5,000 Policy. 

[3] The $5,000 policy presents a question of considerable perplexity. It does 
not purport to cover “additions” as do many of the policies in the cases cited 
by plaintiff. While it contains an “Alterations and Repairs Permit,” that Permit 
can have no reference to the addition here involved, for it grants permission to 
do something in the future, and the addition in question had been long since 
completed; this addition was not in process of construction when this policy was 
issued; no mechanics were thereafter employed thereon; the clause cannot there- 
fore attach to nor cover the three-story structure. Nor is the September con- 
versation of assistance; that conversation concerned itself with the $20,000 policy, 
the only one then in existence; the agent told the plaintiff correctly that that 
policy covered the three-story structure. The $5,000 policy was not then in con- 
templation ; but if it were otherwise, the conversation would have become merged 
in the writing later entered into, under familiar rules. Nor is any claim made 
that a patent ambiguity exists in the $5,000 policy, for the endorsements with 
differing descriptions are not on this policy. 

[4-8] Notwithstanding the absence of any patent ambiguity in the policy, 
the court may receive evidence of the actual intent of the parties if a latent 
ambiguity is disclosed by the surrounding circumstances. But in an action at law, 
the existence of such a latent ambiguity must first be established before extrinsic 
evidence of actual intent is admissible. Queen Ins. Co. v. Meyer Milling Co. 
(C. C. A.) 43 F.(2d) 885. After an ambiguity is established, a contract is con- 
Strued strictly against the party which drafted it. Graham v. Business Men’s 
\ssur. Co. (C. C. A. 10) 43 F.(2d) 673, and cases therein cited. But it is not 
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true that a strained construction will be resorted to in order to establish an 
ambiguity which does not exist. Courts do not force an ambiguity in order to 
resolve it against an insurer. In the recent case of U. S. Fidelity & G Co. v. 
Guenther, 281 U. S. 34, 50 S. Ct. 165, 166, 74 L. Ed. 683, the Supreme Court 
quoted with approval from the earlier case of Imperial Fire Insurance Co. v. 
Coos County, 151 U. S. 452, 462, 14 S. Ct. 379, 38 L. Ed. 231, as follows: 

“It is settled * * * that, when an insurance contract is so drawn as to 
be ambiguous, or to require interpretation, or to be fairly susceptible of two 
different constructions, so that reasonably intelligent men, on reading the con- 
tract, would honestly differ as to the meaning thereof, that construction will be 
adopted which is most favorable to the insured. But the rule is equally well 
settled that contracts of insurance, like other contracts are to be construed ac- 
cording to the sense and meaning of the terms which the parties have used, and, 
if they are clear and unambiguous, their terms are to be taken and understood 
in their plain, ordinary, and popular sense.” 


Judge Walter H. Sanborn, speaking for the Eighth Circuit Court of Appeals, 
tersely stated the rule in Standard Life & Accident Ins. Co. v. McNulty, 157 F. 
224, 226, as follows: 

“Counsel for the plaintiff invoke the familiar rule that a policy of insurance 
should be construed favorably to the insured in cases of doubt or ambiguity. 
3ut this rule ought not to be permitted to have the effect to make a plain agree- 
ment ambiguous, and then to interpret it in favor of the insured.” 

See, also, Fred J. Kiesel & Co. v. Sun Ins. Office of London (C. C. A. 8) 8&8 
F. 243, and McGlother v. Provident Mutual Acc. Co. (C. C. A. 8) 89 F. 685, 689. 

The question in this case then is, Is there substantial evidence in the record 
to support the finding that there is a latent ambiguity in the coverage of the 
$5,000 policy? The plaintiff's principal reliance is upon Queen Ins. Co. v. Meyer 
Milling Co., supra; Prussian National Ins. Co. v. Terrell, 142 Ky. 732, 135 S. W. 
416; Davenport v. Firemen’s Ins. Co., 47 S. D. 426, 199 N. W. 203; Still v. 
Connecticut Fire Ins. Co., 185 Mo. App. 550, 172 S. W. 625; and other cases 
holding that where a building is insured, the whole building is covered. With 
the holding and reasoning in Queen Ins. Co. v. Meyer Milling Co., we are in 
thorough accord. The facts in that case disclosed a striking example of a latent 
ambiguity. That policy insured a building located on certain lots; but going to 
those lots, one would not find the building and appurtenances described; instead, 
one would find only a slice of an integral building, a segment without the ele- 
vators and heating apparatus described, and unusable for any purpose. The build- 
ing and appurtances described did not jibe with the location described. There 
was therefore a latent ambiguity. But in our case the description of the land 
fits the building described. The policy covers a “two-story composition roof brick 
building * situated Southwest corner of Galisteo and Water Streets, San- 
born Map Page 5 Nos. 128-27-28.” While the Sanborn Map is not an _ official 
designation, the parties are competent to use it as a means of identification. Going 
to the corner designated, one would discover on the identified ground, the two- 
story building described. Could any confusion arise in the minds of any one as 
to what was intended, simply because there was adjacent to it a communicating 
three-story building using a common party wall? Or, to put it another way, 
would any reasonable person believe that the parties intended to insure not 
only the two-story building so aptly described, but also the three-story new build- 
ing not described, and which was not located on the designated lots? Least of 
all, could the plaintiff be misled? He had carried a policy with this identical 
description on this two-story building since 1924, and had carried another policy, 
with an entirely different description, on the building then located on the ad- 
jacent lots. It is true the upper floors of the two structures are communicating, 
and are used as one hotel: it is true that the entire structure is called the Fidel 
Building: but whether called two buildings or one, the fact remains that they 
are two structures, erected at different times, and on different locations. It is 
likewise true that the policy discloses that one of the store rooms was occupied 
as a warehouse rather than an electric store; but there is no evidence that any 
store room in the new building was occupied as an electric store. But, this, to 
our minds, indicates an omission or error as to occupancy, and does not raise 
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a reasonable doubt as to the identity of the building otherwise so accurately 
and meticulously described. 

[9, 10] The painstaking and commendable researches of counsel on both sides 
disclose a paucity of helpful authorities on the subject, to which our own 
investigation has added nothing. That there are two classes of building cover- 
age, one “with additions,’ and one with no reference thereto, is well known; 
and, to use the language of the Kentucky Court “It is a rule not denied any- 
where that a policy of fire insurance does not cover additions made to an insured 
building unless the contract so provides.” Old Colony Ins. Co. v. Berryman Realty 
Co., 193 Ky. 7, 234 S. W. 748, 750, 21 A. L. R. 292, and Annotation, page 300. 
Cases involving policies which cover “additions” are therefore not in point. Nor 
do we conceive to be in point the cases which hold the insurance of a “building” 
covers all inseparable and constituent parts thereof. The case most nearly in 
point is Freed Realty Co. v. National Fire Ins. Co., 161 La. 102, 108 So. 228, 
where it was held that a policy on a one-story composition roof brick building 
did not cover an adjacent two-story slate roof building using a common wall 
and owned by the same person. Both the Federal and State courts of New York 
have held that a policy on a described building did not cover a new building 
erected nearby to take the place of the building insured, although the company 
knew the insured building had been replaced and examined and approved the 
new building. Arlington Mfg. Co. v. Norwich Union Fire Insurance Co. (C. C. A. 
2) 107 F. 662; Arlington Co. v. Empire City Fire Insurance Co., 116 App. Div. 
458, 101 N. Y. S. 772. 

It may be, as argued, that the parties intended to insure the three-story 
building not described. But this is not an action to reform a contract. It is an 
action on the contract. Unless it can fairly be said that the description is am- 
biguous, there can be no recovery for the loss to the three-story building under 
this policy. The question is not free from doubt, but on the whole we conclude 
that it cannot fairly be said that there is any real ambiguity as to this descrip- 
tion; and we are unwilling to force a construction on the plain language used 
in order to arrive at that end. 

The judgment is reversed, with instructions to enter a judgment for the 
plaintiff in the sum of $12,048.69 and interest and costs, as stipulated. One-fifth 


of the costs in this court will be taxed to appellee; four-fifths to appellant. 
Reversed. 


ST. PAUL FIRE & MARINE INS. CO. v. BACHMANN. No. 2997. 
Circuit Court of Appeals, Fourth Circuit. April 12, 1931. 
: 49 Federal Reporter (2d) 158. 
1. INSURANCE. 


Insurance policy will be construed most favorably to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

In action on fire policy, refusal to instruct that increase of hazard was 
“within the control and knowledge of insured” within policy, if insured or agent 
had “reasonable cause to believe or know” of existence of still on premises, even 
in absence of actual knowledge held proper. 

With respect to the increased hazard question, the policy provided 
that, unless otherwise provided by agreement in writing, company should 
not be liable for loss occurring while hazard was increased by any means 
within control or knowledge of insured. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

3. INSURANCE. 

Where insurer’s agent knew rider permitted gasoline, to show hazard was 
increased by greater use as defense to insured’s recovery, insurer must under 
policy bring such fact within knowledge and control of insured. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

Watkins, District Judge, dissenting. 

Appeal from District Court of the United States for the Northern District 
of West Virginia, at Wheeling; William E. Baker, Judge. 
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Action by Sophia C. Bachmann against the St. Paul Fire & Marine Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

James M. Guiher, of Clarksburg, W. Va. (Russell L. Furbee, of Fairmont, 
W. Va., and Steptoe & Johnson, of Clarksburg, W. Va., on the brief), for 
appellant. 

Charles J. Schuck and Carl G. Bachmann, both of Wheeling, W. Va. (Hand- 
lan, Garden & Matthews and Schuck, Bachmann & Grimes, all of Wheeling, 
W. Va., on the brief), for appellee. ; 

Before Northcott, Circuit Judge, and Watkins and Webb, District Judges. 

Nortucorr, Circuit Judge. 

This is an appeal from a judgment for $4,591.84 rendered in favor of the 
appellee, Sophia C. Bachmann, against the appellant, St. Paul Fire & Marine In- 
surance Company, a corporation, by the District Court of the United States for 
the Northern District of West Virginia, at Wheeling, in November, 1929. The 
judgment was rendered in an action of assumpsit prosecuted upon a policy of 
fire insurance in the amount of $4,000, covering a three-story brick business 
building located on Main street in the city of Wheeling. 

The insured building was badly damaged by fire in December, 1925, and it 
was claimed by appellant that three moonshine stills were found in the build- 
ing after the fire, and that large quantities of gasoline, used in the operation of 
the stills, were in the building at the time of the fire, and the fire was caused 
by an explosion, due to the operation of the stills. 

The building was managed by the husband of appellee, who as agent for 
the appellee had for many years attended to all the details of supervising, main- 
taining, and leasing the building. It is conceded that appellee knew nothing about 
the building, the tenant, or the insurance. The building was leased to a man by 
the name of Varisca, in October, 1925, by appellee’s husband, for a term of 
eighteen months, and appellee’s husband testified that Varisca had paid him 
in advance the sum of $1,750 in cash on the rent; the building being leased sup- 
posedly for the purpose of conducting a wholesale business therein. 

Evidence was offered on hehalf of appellant tending to show that Bachmann, 
the agent, knew, or should have known, that the building was used for operating 
stills. This was vigorously denied by Bachmann, and in submitting the case to 
the jury the judge instructed in the language of the policy. 

[1, 2] Two main points are raised by appellant: (1) That, in construing the 
“Increase of Hazard Warranty,” the trial court erred in refusing to instruct the 
jury that an increase of hazard upon the insured premises was “within the con- 
trol or knowledge of the insured,” if the insured or agent had “reasonable cause 
to helieve or know” of the existence of the stills, even in the absence of actual 
knowledge; (2) that the trial court erred in its charge to the jury with respect 
to the insurance company’s defense based upon the “Prohibited Articles War- 
ranty” in the policy. 

With respect to the increased hazard question, the policy provided as_fol- 
lows: “Unless otherwise provided by agreement in writing added hereto, this 
Company shall not be liable for loss or damage occurring * * * (b) while 
the hazard is increased by any means within the control or knowledge of the 
insured.” : 

We know of no authority contrary to the principle that an insurance policy 
will be construed in a manner most favorable to the insured. This has been held 
by this court. Missouri State Life Insurance Co. v. Guess, 17 F.(2d) 450, and 
cases there cited. 

In the case of Mutual Life Insurance Co. of New York vy. Hurni Packing 
Co.; 263 U. S. 167, 44 S, Ct: 90; 91; 68 LL, Ed. 235; 31 A: L.. R. 102, Mr. Justice 
Sutherland said: “The language employed is that of the company and it is con- 
sistent with both reason and justice that any fair doubt as to the meaning of its 
own words should be resolved against it. First National Bank yv. Hartford Fire 
Insurance Co., 95 U. S. 673, 678, 679, 24 L. Ed. 563: Thompson vy. Phenix Insur- 
ance Co., 136 U. S. 287, 297, 10 S. Ct. 1019, 34 L. Ed. 408; Imperial Fire Insur- 
ance Co. v. Coos County, 151 U. S. 452, 462, 14 S. Ct. 379, 38 L. Ed. 231.” 

Here the judge below charged the jury’ in the language of the policy, and 
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we think fairly. It is not incumbent upon the courts to write another or a dif- 
ferent contract of insurance between the parties. Had the insurance company 
desired to add to the contract the words “reasonable cause to believe or know,” 
it should have written the same into the policy, and we are of the opinion that 
the action of the judge below was right with regard to this question. 

|3] On the second point, as to the prohibited articles warranty, the policy 
provided: “Unless otherwise provided by agreement in writing added hereto, this 
Company shall not be liable for loss or damage occurring (d) * * * while 
(any usage or custom to the contrary notwithstanding) there is kept, used or 
allowed on the described premises * * * explosives * * * gasoline * * * 
or any other petroleum product of greater inflammability than kerosene oil.” 

After the issuance of the policy, the use to which the building was being put 
at the time of the issuance of the policy being changed, an agent of the in- 
surance company inspected the building, and the following rider was attached to 
the policy: 

“$4,000.00 on three story brick building, with approved roof, and its additions, 
adjoining and communicating, occupied for bottling automobile oils, offices and 
other mercantile purposes not more hazardous, including foundations * * * 

“Privileges granted. To keep for sale not to exceed fifty pounds of gun- 
powder and ten barrels of kerosene oil * * * and for present and other oc- 
cupancies not more hazardous and to do such work and to keep and use such 
materials as are usual in such occupancies.” 

The Handbook of Rules in use by the West Virginia Fire Underwriters’ 
Association, used by insurance companies doing business in West Virginia in 
1925, and required to be filed in the office of the commissioner of insurance of 
that state, provided as follows: 

“Priveleges for present and other occupancies not more hazardous and do 
such work and to keep and use such materials as are usual in such occupancies. 

“Note: It is understood that the word ‘materials’ as used above, includes 
gasoline, and such other materials as are prohibited by the printed conditions of 
the policy, when kept and used for such purposes as are usual to the occupancies 
permitted.” 

At the time of the inspection by the agent of the insurance company, and the 
attachment of the rider to the policy, the building was being used for the handling 
and bottling of automobile oil, and it was shown that gasoline was stored in 
the building, and that the agent of the insurance company saw that gasoline 
was being used and stored in the building. It was contended on the trial below 
that this rider constituted a permit for the handling of gasoline within the build- 
ing, and that its effect was to remove gasoline from the prohibited articles war- 
ranty, and that the quantity of gasoline, if greater than used at the time of the 
issuance of the permit, brought this question into the increased hazard class. 
The trial court took the view of the case, and we think properly so. The agent 
of the insurance company knew that the rider permitted the use of gasoline, at 
least to some extent, and, in order to show that the hazard was increased by a 
greater use of gasoline, as a defense to the recovery by the insured, the insurance 
company must under the terms of the policy, as above discussed, bring such 
fact “within the knowledge and control” of the insured or her agent. 

\ number of other assignments of error were made with respect to instruc- 
tions allowed or disallowed, and the admission of evidence, or the refusal to 
admit evidence, but an examination of the record does not disclose them to be 
of great importance, and none of them constitute, if error at all, vital error. It 
toll ws that the judgment of the court below upon the verdict of the jury is 
affirmed. ; 

Watkins, District Judge, dissents. 
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NORTHWESTERN NAT. INS. CO. OF MILWAUKEE, WIS., v. LEE, 
Insurance Com’r. 
District Court, D. Oregon. Feb. 12, 1931. 
49 Federal Reporter (2d) 274. 
1. INSURANCE. ; aes ' 

Foreign corporation, lawfully within state and authorized to do business 
therein, may invoke equal protection clause (Const. U. S. Amend. 14, § 1). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2. INSURANCE. ; ; 

State cannot deprive foreign corporation, lawfully within state and authorized 
to do business therein, of equal protection of laws (Const. U. S. Amend. 14 § 1). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. INSURANCE. 

Foreign corporation, permitted to enter state and engage in business, has 
right to invoke equal protection clause, whether unjust discriminations arise under 
prior or subsequent legislation. 

(For other cases, see Insurance, Dec. Dig. § 7.) 

4. INSURANCE. 

State statute, so far as requiring foreign fire insurance companies, licensed 
to transact business within state, to pay $500 annual license fee for each addi- 
tional agent, while domestic companies pay only $2, held void as denying equal 
protection of laws (Or. L. § 6388, subd. 8, and § 6333, subd. 3; Const. U. S. 
Amend. 14, § 1). 


(For other cases, see Insurance, Dec. Dig. § 4.) 
6. INSURANCE. 

‘State statute, requiring fire insurance companies to pay $500 fee for each 
additional agent, if applying to both foreign and domestic companies, held un- 


reasonable and unconstitutional interference with right of companies to transact 
business (Or. L. 6388, subd. 8; Const. U. S. Amend. 14, § 1). 


(For other cases, see Insurance, Dec. Dig. § 7.) 


In Equity. Suit by the Northwestern National Insurance Company of Mil- 
waukee, Wis., against Clare A. Lee, as Insurance Commissioner of the State of 
Oregon. On plaintiff's application for a temporary injunction, and defendant’s 
motion to dismiss the action. 

Motion for dismissal denied. Temporary injunction granted, and leave given 
defendant to answer complaint. 

Kelly & MacMahon, of Tacoma, Wash., for plaintiff. 

I. H. Van Winkle, Atty. Gen., of Oregon, and Willis S. Moore and Miles H. 
McKey, Asst. Attys. Gen., of Oregon, for defendant. 

Before Rudkin and Wilbur, Circuit Judges, and McNary, District Judge. 

Witpur, Circuit Judge. 

The plaintiff invokes the authority of this court to secure a determinat:on 
that a statute of the state of Oregon, regulating the number of insurance agents 
that may be appointed for the conduct of its business, is void because violative 
of the Fourteenth Amendment to the Constitution of the United States. It seeks 
a temporary injunction and invokes the jurisdiction of this court in a three-judge 
case under section 266 of the Judicial Code (28 USCA § 380). 


The complaint alleges that the plaintiff is organized under the laws of the 
state of Wisconsin and has complied with the requirements of the Oregon law 
relating to the right of a foreign insurance company to do business in the state 
and has been licensed to transact insurance business within the state; that it has 
appointed two agents in the city of Portland, Or., who have been licensed by 
the state insurance commissioner, and appointed a third agent in such city who 
has applied for a license and tendered the statutory fee of $2, but that the insur- 
ance commissioner has refused to issue the third license for the transaction of 
insurance business in the city of Portland without the payment of a fee of $500, 
which is fixed by subdivision 8 of section 6388 of Olson’s Oregon Laws. Plain- 
tiff alleges that the defendant insurance commissioner has threatened to revoke 
its license and exact other penalties affixed by the insurance law in the event that 





: 
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the third and newly appointed agent to transact insurance business for the plain- 
tifi does so without the license which he declines to issue unless paid $500. The 
statute attacked is quoted in the complaint as follows: 

“(1) Foreign Fire Insurance Compames Not to Write Insurance Except 
Through Licensed Agent. It shall be unlawful for any fire insurance company 
doing business in the state of Oregon to write, place or cause to be written or 
placed, any policy or contract for indemnity or insurance on property situated 
or located in the state of Oregon, except through or by the duly authorized agent 
or agents of such insurance company residing and doing business in this state, 

whom the premium on such insurance shall be paid; provided, that this section 
shall not apply to direct insurance covering the rolling stock and other property 
elonging to and used in the operation and maintenance of plant and business 
of railroad corporations or other common carriers or property in transit while 

the possession and custody oi railroad corporations or other common carriers 
and mutual fire insurance companies. At the time of the filing of the annual 
statement of every such company with the insurance commissioner there shall 
be attached thereto the affidavit of the president, manager, or chief executive 
oticer in the United States that this section has not been violated. This section 
shall not apply to policies issued directly from the home office of any company 


organized under the laws of this state or having its home office located in this 
state 7s 


“(4) License of Fire Insurance Agent—Certificate—License Fee. Every insur- 
ance company licensed to transact a fire insurance business in this state and law- 
fully doing such business therein, may, in respect thereof, establish agencies in 
this state, to consist of but one agent for each city, town or village in the state 
to represent the title registered, and additional agencies as hereinafter provided, 
and the name of every agent appointed in accordance with the provisions ot 
this section shall be filed with the insurance commissioner immediately upon the 
making of such appointment by any such company. The insurance commissioner 
shall thereupon issue to each such agent that [who] is qualified as provided in 
this act a certificate setting forth that such agent is entitled to act for the com- 
pany appointing him for the balance of the current year ending March 3lst tol- 
lowing the date of such appointment. Every such agent now representing any 
such company, or who may hereafter be appointed to represent any such com- 
pany, provided such agent is qualified as provided in this act, shall be relicensed 
during the month of March in each year for the ensuing year upon proper appli- 
cation to the insurance commissioner by the company appointing him. The fee 
fixed for issuing such certificate shall be $2 and shall be paid to the insurance 
commissioner ; provided, that the certificate issued to an established agency of any 
company in any city, town or village in the state may be transferred to any 
agent or agency by the insurance commissioner upon proper application of any 
such company without exacting further fees. * * * 

“(7) Additional Agent in Certain Cities. Any such insurance company which 
has qualified to transact a fire insurance business in this state and is lawfully 
doing such business therein may appoint one additional agent to represent such 
company transacting business in its own corporate name in any city of this state 
having a population of fifty thousand or more inhabitants according to the last 
federal census; provided, that any such insurance company doing business under 
an additional title shall be limited to one agency for each title. 

“(8) Annual License Fee for Additional Agent. Any such insurance company 
may appoint an additional agent or agents to transact business in its own cor- 
porate name, or additional title, in any city of this state on application to the 
insurance commissioner and the payment of an annual license fee of fire hundred 
dollars for each such agent.” 


Upon the application for the temporary injunction the defendant appeared 
nd moved to dismiss the action upon the ground that the complaint did not 
facts sufficient to constitute a cause of action. Both motions were submitted. 
he defendant justifies the legislation in question solely on the ground that the 
oVision under attack applies to foreign corporations and cites in support of its 
ntention, among other cases, a decision hy the Supreme Court of Oregon in 

bring v. Lee, 126 Or. 588, 269 P. 236, 237, 60 A. L. R. 1165, in which the 


state 


LOT 
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imposition of the $500 license fee was justified solely on the ground that the 
Northwestern National Insurance Company, who sought to appoint Carl Her- 
bring its agent, was a foreign insurance company, and that the exaction of the 
$500 annual license fee for such appointment was therefore valid. That case 
was taken to the Supreme Court of the United States (280 U. S. 111, 50 S. Ct. 
49, 74 L. Ed. 217) by writ of error, and was sustained by that court solely 
on the ground that the legislation in question is a regulation solely of the right 
of the corporation and does not interfere with: any constitutional right of the 
individual who applied to the insurance company for the license. The Supreme 
Court declined to pass upon the rights of the insurance company, and for that 
reason, no doubt, the company has brought this action. Quite aside from the 
constitutional question involved, the proper interpretation of the insurance laws 
of Oregon, of which the above-quoted section is but a small part, is not free 
from difficulty, and we are reluctant to undertake the interpretation thereof in 
the absence of an authoritative decision by the Supreme Court of that state. It 
is not clear that the above-mentioned decision of the Supreme Court of Oregon, 
Herbring v. Lee, supra, is such a decision. It was assumed in that case that 
the above-quoted section 6388 applied only to foreign insurance companies, and 
the defendant, in its brief here, makes the same assumption. The plaintiff, how- 
ever, asserts in his reply brief: 

“As we anticipated, the defendant does not attempt to justify this law upon 
the ground that it is a valid exercise of the police power, but merely argues 
that the law is a condition precedent to the right of a foreign fire insurance 
company to do business in the state, from which he concludes that the constitu- 
tionality of the law cannot be drawn into question. 

“That provision which we are attacking in this case, which prohibits any 
fire insurance company from appointing more than one agent in any city of the 
state, obviously applies both to domestic and foreign insurance companies and is 
not a condition at all. It is a mere prohibition, applicable alike to both foreign 
and domestic fire insurance companies.” 

The defendant does not assert that the statute in question applies only to 
foreign insurance companies, but attempts to justify the imposition of the license 
fee solely upon the ground that the plaintiff is a foreign insurance company 
and for that reason the state has power to determine the conditions upon which 
such company shall transact business therein. In its reply brief, after the hercin- 
above quoted statement to the effect that the law under attack applies equally 
to foreign and domestic corporations, plaintiff states his position as follows: 

“The only question in this case is whether the state, after having granted 
us the privilege or franchise to do business in Oregon, may then take away our 
property right to make a lawful, private contract. 

“The question of the amount of the license fee required to be paid for the 
license of an ‘additional agent,’ is only collaterally involved. If the state has 
not the power to enact the general rule, limiting the number of agents an in- 
surance company may appoint, then the exceptions to the general rule must fall 
with the general rule. 


“It is the general rule, quoted above, which we are particularly attacking. 
The provisions that in cities of over 50,000 inhabitants the company may appoint 
two agents, and that by the payment of the exorbitant $500.00 annual license 
fee the company may appoint ‘additional agents’ in any city, are merely excep- 
tions to the general statutory rule, and depend for their validity upon the general 
rule.” 

If we assume that the plaintiff is complaining solely of the restrictions upon 
it which it claims limit the number of agents it may appoint in pursuance of its 
right to do business, and that the question involved is not the payment of the 
license fee, there is, of course, no merit whatever in the plaintiff’s position be- 
cause under the express provisions of the law (section 6388, subd. 8, supra) it 
can appoint as many agents as it sees fit, provided it is willing to make the 
payment of $500 in the case of each “additional” agent. 

It is evident that the real controversy here is over the right of the state 
to exact so large a fee from the plaintiff as a condition precedent to the licensing 
of its agents. The embarrassment we suffer in disposing of the case arises from 
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the fact that the question as to the power of a state to unjustly discriminate be- 
tween persons within its jurisdiction and lawfully entitled to do business therein 
is quite distinct from the question as to the power of the state to impose onerous 
conditions upon the right to transact business therein, although the right to equal 
and just treatment, and the right to do business without undue restraint, are 
both assured by section 1 of the Fourteenth Amendment to the federal Constitu- 
tion. The right of the state to limit the number of agents of all insurance com- 
panies and to exact license fees, large or small, from them or their agents as 
a condition to the transaction of that business is predicated upon either the 
police or taxing power of the state. The defendant does not claim that the law 
in question is a lawful exercise of either power. Plaintiff, in its opening brief, 
challenged the defendant to justify the legislation under the police power of 
the state and the defendant has made no effort to do so, but has defended the 
statute in question solely upon the ground that it was a justifiable imposition 
upon a foreign insurance company as a condition precedent to its right to trans- 
act business within the state. In taking this position the defendant does not 
make it clear whether or not he contends that the $500 license fee is applicable 
to both the foreign and domestic insurance companies. We are thus left in doubt 
as to whether or not the parties are agreed upon the proposition that section 
6388, supra, applies to both foreign and domestic fire insurance companies. In 
this connection it should be observed that in the above-quoted section 6388 the 
title, “Foreign Fire Insurance Companies not to Write Insurance Except Through 
Licensed Agent,” is not a part of the legislative action, but has been inserted by 
the publisher of the Code. The statute in question was adopted in 1917 (General 
Laws of Oregon 1917, c. 203, pp. 312, 354, § 22-c). Section 22-c in the statute 
as originally enacted has the title “Fire Insurance Company” in lieu of the 
above-quoted title contained in section 6388. It is in a subheading of the original 
act entitled “General provisions relating to all fire insurance companies” (General 
Laws of Oregon 1917, c. 203, p. 352). This subheading also appears in the Code 
preceding section 6385, Olson’s Oregon Laws, supra. The only thing we find in 
section 22-c with reference to foreign and domestic corporations is the sen- 
tence at the end of subdivision 1, “This section shall not apply to policies issued 
directly from the home office of any company organized under the laws of this 
State or having its home office located in this State.” This would seem merely 
to indicate that policies from the home office of an insurance company having 
such an office in the state might be issued without the agent being licensed by 
the state as such an agent. We are in serious doubt as to whether or not section 
6388 applies exclusively to foreign insurance companies. The plaintiff predicates 
its right to the issuance of the license in question to its agent upon the payment 
of a fee of $2, upon the ground that the state has no right to unreasonably limit 
the number of its agents for the reason that such a limitation is an interference 
with a property right guaranteed by the Fourteenth Amendment. In support of 
this position it relies upon two decisions to that effect which were based, not 
upon an unlawful exaction or restriction upon a foreign corporation, but upon 
a restriction equally applicable to all insurance corporations. The first of these 
decisions is that by the Supreme Court of the state of Washington, North- 
western Nat. Ins. Co. v. Fishback, 130 Wash. 490, 228 P. 516, 36 A. L. R. 1507. 
In that case, where the statute was similar to that of Oregon here in question, 
the state Supreme Court held that the legislation in question was in conflict with 
the Fifth and Fourteenth amendments to the Constitution of the United States 
in that it interfered with the property right of its citizens to engage in legitimate 
business. The other decision is a subsequent one by the Supreme Court of New 
Mexico, Franklin Fire Ins. Co. v. Montoya, 32 N. M. 88, 251 P. 390, holding 
that a similar provision of the statute of New Mexico which prohibited the ap- 
pointment of more than one agent in a city was a violation of the federal Con- 
stitution. In these cases, the plaintiff in each instance was a foreign insurance 
company licensed to do business in the respective states. In neither case, how- 
ever, was the decision based upon the fact that the plaintiff was a foreign instead 
of a domestic corporation. In both decisions the emphasis was upon the right 
of the agent to engage in the business rather than upon the right of the com- 
pany to appoint agents to transact its business. A later decision by the Supreme 
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Court of the United States in the Oregon case (280 U. S. 111, 50 S. Ct. 49, 
74 1. Ed. 217, supra) holds that the exaction of a $500 fee from the company 
as a condition of the appointment of an agent is not a violation of any right of 
the agent, and to that extent discounts somewhat the effect of the above-men- 
tioned decisions of the Supreme Court of Washington and of the Supreme Court 
of New Mexico. However, in so far as the decision of the Supreme Court of 
the United States is based upon the theory that the insurance company may 
have acquiesced in the imposition of the $500 license fee in the case before it 
(Herbring v. Lee, 280 U. S. 111, 50 S. Ct. 49, 74 L. Ed. 217, supra), the de- 
cision of the Mew Mexico and Washington courts are differentiated from that 
of the Supreme Court. 

However, we will consider the statute upon the only theory advanced by the 
defendant in its support, namely, that the statute in question is valid because the 
plaintiff is a foreign corporation. We are inclined to do this for the reason that 
this is the sole claim advanced by the defendant in support of the legislation and 
for the further reason that the Supreme Court of Oregon has assumed in the 
above-mentioned case of Herbring v. Lee, relied upon by the defendant, that the 
$500 fee exacted from plaintiff's agents is justifiable solely upon the ground that 
it is a foreign corporation. In that case the Supreme Court of Oregon stated 
the question before it to be as follows: “Plaintiff, a resident and practicing at- 
torney in the city of Portland, Or., made application to the defendant as insur- 
ance commissioner for a license to act as agent in that city for the Northwest 
National Fire Insurance Company, a foreign insurance corporation, which for 
several years had been qualified and doing insurance business in the state of 
Oregon. The application of the plaintiff was denied by the insurance commis- 
sioner for the reason that the Northwest National Fire Insurance Company is 
a foreign fire insurance corporation, and that it had already appointed two resi- 
dent agents to act for it in the city of Portland under its corporate name, and 
that a third agent for said city to act under its corporate name could not be 
appointed except upon the payment of an additional fee of $500 by said insur- 
ance company. The refusal was based upon section 6388, Or. L., which relates 
to the conditions upon which such companies may write insurance in the state 
of Oregon.” 

The agent in that case justified his demand for a license upon the payment 
of a fee of $2 under section 6333, subd. 3, of Olson’s Oregon Laws (Id. c. 203, p 
322. of the General Laws of Oregon of 1917, § 4, subd. 3). That section contains 
the following provision: “(3) Every company duly authorized and licensed to 
transact insurance business, other than life insurance companies, in the state of 
Oregon, and lawfully doing such business therein, may in respect thereof appoint 
an agent or agents in each city, town or village in this state, and the name of every 
agent appointed in accordance with the provisions of this section, including the 
classes of business he is authorized to transact for such company, shall be filed 
with the insurance commissioner immediately upon the making of such appoint- 
ment by any such company. The insurance commissioner, if he finds the agent 
qualified, shall thereupon issue to each such agent a license setting forth that such 
agent is entitled to act for the company appointing him for the balance of the cur- 
rent vear ending April Ist, following the date of such appointment; provided, that 
the license issued to an established agency of any company in any city, town or 
village in this state may be transferred by the insurance commissioner to another 
agent or agency upon proper application of any such company, without exacting 
further fees. Every such license for each such agent representing any such com- 
pany shall be renewed during the month of March in each year for the ensuing 
year upon proper application to the insurance commissioner by the company 
appointing him. The fee fixed for issuing such license shall be $2 and shall be 
paid to the insurance commissioner.” , 

The Supreme Court of Oregon, in the above-entitled case, after quoting sec- 
tion 6333, supra, stated its conclusion as follows: 

“The commissioner’s refusal to make the requested appointment was occa- 
sioned by the nonpayment of the fee of $500 required by section 6388, Or. L., as 
a condition precedent to the right of any fire insurance company to appoint such 
additional agent. The contention of respondent is that the license should issue 
upon compliance with the conditions prescribed by section 6333, Or. L., without 
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the foreign insurance company complying with section 6388, Or. L., subd. 8, by 
paying the fee of $500 thereby required. 

' “Chapter 203, General Laws of Oregon 1917, which is practically a fire insur- 
ance code, is a general act ‘for the regulation and supervision of insurance in the 
state of Oregon.’ This act contains subdivision 8, § 6388, Or. L., and also sub- 
division 3, § 6333, Or. L. 


“There is no reason suggested or conceived why a foreign insurance company 
applying to do business in this state should not comply with both of the sections 
and subdivisions mentioned. Therefore, a foreign corporation being required to 
comply with the statute in order to be entitled to appoint agents and consummate 
its business in the state of Oregon, it follows, as the night follows the day, that in 
order for an agent to obtain a license to represent such a foreign corporation 
there must first be a compliance by the foreign corporation with the requirements 
of our state law. 


“The power of the state to impose conditions upon which a foreign fire in- 
surance company may be permitted to do business in this state is not subject to 
constitutional limitations, and the rights of one applying for a license to act as 
agent for such insurance company are contingent upon the compliance of the 
company with conditions precedent to its right to appoint such an agent. Section 
6388, Or. L., section 22c, c. 203, Gen. Laws of Oregon 1917 [Citing Cases].” 

[1, 2] It will be observed that the Supreme Court of Oregon does not express- 
ly hold that section 6333 applies to domestic fire insurance corporations and that 
section 6388 applies solely to foreign fire insurance corporations. However, the 
decision of the court seems to be based upon the assumption that section 6388 ap- 
plies solely to foreign fire insurance companies, and that section 6333 applies solely 
to domestic insurance corporations. While the situation is not as clear as we 
would like to have it in dealing with the constitutionality of a law of a state, we 
feel that we are justified in assuming that the Supreme Court of Oregon has held 
that the exaction of $500 license fee for its agents is applicable solely to foreign 
fire insurance corporations. The question presented for our decision is, not that 
stated by the appellant as quoted above, but it is this, namely, can the state, after 
an insurance company has complied with all its regulations with refereence to 
transacting business within the state and after being licensed so to do, require a 
foreign insurance corporation to pay $500 license fee for additional agents neces- 
sary for the transaction of its business where a domestic insurance company 
transacting the same business can appoint as many agents as it deems necessary 
upon the payment for each agent of the merely nominal fee of $2, a fee reason- 
ably commensurate with the duties imposed upon public officers by the additional 
application in the examination of the application and the issuance of the license. 
The Fourteenth Amendment to the federal Constitution prohibits unjust discrim- 
ination as between persons under the jurisdiction of the state, and probably no 
one would question that a statute requiring from one domestic insurance company 
the payment of $500 and from another domestic insurance company the payment 
of $2 for the same service would be violative of that constitutional provision. It 
is equally clear that where a foreign corporation is lawfully within the state and 
authorized to do business therein, it is entitled to invoke the same constitutional 
provision and that a state cannot deprive such a foreign corporation of that con- 
stitutional right to the equal protection of the law under the federal Constitution. 
This question is so well settled that we deem it unnecessary to do more than cite 
i some of the recent authorities in which it is announced. Liggett v. Baldridge, 
} 278 U. S. 105, 110, 49 S. Ct. 57, 73 L. Ed. 204; Quaker City Cab Co. v. Common- 
; wealth of Penn., 277 U. S. 389, 48 S. Ct. 553, 72 L. Ed. 927; Power Mfg. Co. v. 
‘ Saunders, 274 U. S. 490, 47 S. Ct. 678, 71 L. Ed. 1165; So. Ry. v. Greene, 216 U. 
S. 400, 30 S. Ct. 287, 54 L. Ed. 536, 17 Ann. Cas. 1247; Hanover Fire Ins. Co. v. 

Harding, 272 U. S. 494, 47 S. Ct. 179, 71 L. Ed. 372, 49 A. L. R. 713: Deutsche 

3ank v. Humphrey, 272 U. S. 517, 47 S. Ct. 166, 71 L. Ed. 383. 
[3] It follows that unless the $500 license fee imposed as a condition precedent 
‘ to the employment of additional agents for the foreign insurance company is a 
condition precedent of a permit to the insurance company to do business in the 
state, it is an unjust discrimination violative of the Fourteenth Amendment to the 
federal Constitution. It is assumed by the Supreme Court of Oregon in its de- 
cision in Herbring v. Lee, supra, and also by the defendant herein in its brief, 
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that it is such a condition precedent, and therefore justified. No reason is advanced 
in support of this assumption, and the only kasis for such an assumption which oc- 
curs to us is that the insurance company making application for license to trans- 
act insurance business in the state knows when it makes such application that 
the law under which the application is made does in fact provide that if it desires 
to appoint more than one agent in each city, or two in Portland, it must pay the 
additional license fee. But this is not sufficient to justify the discrimination against 
it and no case has been cited which goes to that extent. On the contrary, the 
courts with practical unanimity, hold that a foreign corporation, once having been 
permitted to enter into a state and engage in business, has a right to invoke the 
Fourteenth Amendment against unjust discriminations whether they arise under legis- 
lation passed after its permit or before. We think this is settled by the decision 
in Liggett v. Baldridge 278 U. S. 105, 110, 49 S. Ct. 57, 58, 73, L. Ed. 204, as ap- 
plied to legislation enacted subsequent to the admission of the foreign corporation 
to do business, and in the case of Quaker City Cab Co. v. Commonwealth, 277 
U. S. 389, 48 S. Ct. 553, 554, 72 L. Ed. 927, as to legislation enacted before the 
foreign corporation was permitted to do business in the state. The rule is stated 
by the Supreme Court in Liggett v. Baldridge, supra, as to subsequent discrimin- 
atory state legislation, as follows: “That appellant’s business is a property right 
(Duplex Co. v. Deering, 254 U. S. 443, 465, 41 S. Ct. 172, 65 L. Ed. 349, 16 A. L 
R. 196: Truax v; Cortigan, '25/ U. S..312; 327, 2's S. Ct. 124, 66 L. Ed. 254, 
A. L. R. 375), and as such entitled to protection against state legislation in con- 
travention of the federal Constitution, is, of course, clear. That a corporation is 
a ‘person’ within the meaning of the due process and equal protection clauses of 
the Fourteenth Amendment, and that a foreign corporation permitted to do busi- 
ness in a state may not be subjected to state statutes in conflict with the federal 
Constitution, is equally well settled. Kentucky Co. v. Paramount Exch., 262 U. 
S. 544, 550, 43 S. Ct. 636, 67 L. Ed. 1112; Power Co. v. Saunders, 274 U. S. 490, 
493, 496, 497, 47 S.Ct. 678, 71 L. Ed. 1165; Frost Trucking Co. v. R. R. Com., 271 
U. S. 583, 594 et seq., 46 S. Ct. 605, 70 L. Ed. 1101, 47 A. L. R. 457. And, unless 
justified as a valid exercise of the police power, the act assailed must be de- 
clared unconstitutional because the enforcement thereof will deprive appellant of 
its property without due process of law.” 

In Quaker City Cab Co. v. Commonwealth, the Supreme Court stated the rule 
as to preexisting state legisl ein as follows: “The equal protection clause extends 
to foreign corporations within the jurisdiction of the state, and safeguards to 
them protection of laws applied equally to all in the same situation. Plaintiff in 
error is entitled in Pennsylvania to the same protection of equal laws that natural 
persons within its jurisdiction have a right to demand nae like circumstances. 
ee Finance Corp’n vy. Paramount Exch., 262 U. S. 544, 550, 43 S. Ct. 636, 
67, L. Ed. 1112. The equal protection clause does not detract from the right of 
the state justly to exert its taxing power or prevent it from adjusting its legis- 
lation to differences in situation or forbid classification in that connection, ‘but it 
does require that the classification be not arbitrary, but based on a real and 
substantial difference having a reasonable relation to the subject of the particular 
legislation.” Power Co. v. Saunders, 274 U. S. 490, 493, 47 S. Ct. 678, 679, 71 L. 
Ed. 1165. It is established that a corporation, by seeking and obtaining permission 
to do business in a state, does not thereby become bound to comply with, or es- 
topped from objecting to, the enforcement of its enactments that conflict with 
the Constitution of the United States. The right to withhold from a foreign cor- 
poration permission to do local business therein does not enable the state to re- 
quire such a corporation to surrender the protection of the federal Constitution. 
Power Co. v. Saunders, supra [274 U. S.] 497, 47 S. Ct. 680 [71 L. Ed. 1165]; 
Hanover Insurance Co. v. Harding, 272 U. S. 494, 507, 47 S. Ct. 179, 71 L. 
372, 49 A. L. R. 713; Frost v. Railroad Commission, 271 U. S. 583, 593 et seq., 46 
S. Ct. 605, 70 L. Ed. 1101, 47 A. L. R. 457; Fidelity & Deposit Co. v. Tafoya, 
270 U. S. 426, 434, 46 S. Ct. 331, 70 L. Ed. 664; Western Union Tel. Co. v. Fos- 
ter, 247 U. S. 105, ee 38 S. Ct. 438, 62 L. Ed. 1006, 1 A. L. R. 1278; Looney v. 
Crane Co., 245 U. S. 178, 1 88, 38 S. Ct. 85, 62 L. Ed. 230; Sioux Remedy Co. v. 
Cope, 235 U. S. 1u7, 203, 35S. Ct. 57, 39 1. Bed: 193." 

[4] We conclude then that the statute in question so far as it is an attempt 


to discriminate between a foreign and domestic insurance company as to the 
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license fee for its agents is for that reason and to that extent void. 
aid, no attempt is made by the 
icense tee, 


As we have 
defendant to justify the imposition of the $500 
as an exercise of the police or taxing power of the state as applied 
to all fire insurance companies 

[5, 6] Where the state Supreme Court has interpreted the state law, 
bound by their decision as to its proper interpretation; but we are in such grave 
doubt as to the effect of the above-quoted decision of the Supreme Court in Her- 
bring v. Lee, supra, that we must add that if section 6388, supra, does apply to 
all fire insurance companies, and there is no discrimination as between foreign and 
domestic fire insurance companies, the imposition of a license fee of $500 for each 
additional agent who pe urticipates in the effecting of insurance as a solicitor or 
broker, or otherwise, is an unreasonable and unconstitutional interference with 
the right of a fire insurance company to transact business. 

[7] The defendant should be permanently enjoined from enforcing the law 
in question, in so far as it requires a license fee of $500. 

Motion for dismissal denied and temporary injunction granted as_ prayed. 
Leave to answer complaint within ten days granted, if desired. 

WESTCHESTER FIRE IN. CO. OF NEW YORK v. GREEN. 5 Div. 82. 
Supreme Court of Alabama. May 21, 1931. 
134 Southern Reporter 881. 


Ss 
] 
I 


we are 


2. INSURANCE. 


Allegations of notice to subagent acting for insurance agents and of agents’ 
full knowledge sufficiently bring home to agents such notice, 
them, though not so stated, 
authority is not so stated. 


either directly to 
or through subagent with authority, though such 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 
INSURANCE. 
Allegation of insurance agents’ full “knowledge” of 
be proved by either actual or constructive notice. 
(For other cases, see Insurance, Dec. Dig. § 645[5].) 


4. INSURANCE. 


General fire insurance agent may delegate to subagents power to make in- 
surance contracts binding on insurer (Code 1923, §§ 8353, 8379; Gen. Laws 1927, 
p. 34). 

(For other cases, see Insurance, Dec. Dig. § 89.) 

INSURANCE. 


Whether subagent had authority from agents binding on insurer to solicit 


id execute fire ee ance contracts and issue policies dield for jury (Code 1923, 
§$ 8353, 8379; Gen. Laws 1927, p. 34). 


insured’s interest may 


a 


There was no direct evidence showing authority of subagent, but it 
appeared that there was no denial of due execution of policy in question 
and it was not claimed that agents had no authority to execute such 
policy, and subagent testified that he was employed by agents, that policy 
was a renewal which he delivered to insured’s wife, that she made four 


installment payments of premium to him, and that premium was remitted 
to insurer. 


(For other cases, see Insurance Dec. Dig. § 668[2].) 
6. ISSURANCE. 


Tenant in common has interest insurable against fire. 


(For other cases, see Insurance, Dec. Dig. § 115[2].) 
7. INSURANCE. 


Where insured, having insurable interest in property, 


3 pays premiums on 
fire policy from his own funds, 


insurance is ro" indemnity to him. 
(For other cases, see Insurance, Dec. Dig. § 580[1].) 
INSURANCE. 


Insurer, who being truly informed of 


nature of insured’s title, issues fire 
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policy for absolute title, receiving full premium for entire value of property, 
cannot deny liability or reduce recovery because of insured’s partial interest. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

9. INSURANCE. 

Existence of unforeclosed mortgage executed by insured is not breach of 
fire policy requiring unconditional and sole ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 

11. INSURANCE. 

Mortgagee is not “owner” within fire policy requiring fee-simple ownership; 
mortgagee’s title, although strict legal title for certain purposes, being de- 
feasible. 

(For other cases, see Insurance, Dec. Dig. § 282[4].) 

13. INSURANCE. 

Insured, suing on fire policy, being mortgagee under unforclosed mortgage, 
held not “owner of legal title” within policy requiring unconditional and sole 
ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[4].) 

14. INSURANCE. 

Proof of loss under fire policy does not, on trial, supply evidence of amount 
of damages. 

(For other cases, sce Insurance Dec. Dig. § 665[4].) 

15. INSURANCE. 

_ Breach of fire policy requiring proof to be furnished within 60 days, no for- 
feiture or other penalty being prescribed for noncompliance, merely postpones 
time of bringing suit until proof is made. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

18. INSURANCE. 
_ Whether insured gave immediate notice as required by fire policy held for 
jury under evidence. 

_ Evidence showed that immediately after fire insured went to agents’ 
office and asked subagent, who was in charge, for a blank on which to 
make proof; that subagent said he would have to send for blank, and 
later furnished it, and insured filled it out and turned it over to subagent; 
that, on adjusters’ objections to its sufficiency as to detail, insured pro- 
cured and sent in new blank; that policy required proof within sixty 
days, and first proof was within, but the later proof was after, sixty 
days; and that there was no claim of damage for delay. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from Circuit Court, Lee County; S. L. Brewer, Judge. 

.. Action on a_policy of fire insurance by H. C. Green against the Westchester 
Fire Insurance Company of New York. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded. sa 

The following charge was given at plaintiff's request: “The court charges 
the jury that if they are reasonably satisfied from the evidence in this case that 
at the time the policy of insurance here sued upon was issued and delivered to 
H. C. Green the plaintiff, said plaintiff, H. C. Green, was then the owner and 
assignee of a valid and existing mortgage executed by Jefferson D. Green and 
Ella Green to J. T. Cooper on the 2nd of October, 1912, and that the pay day 
of said mortgage had then passed and the payment of said mortgage was then 
in default, then under the terms and provisions of said mortgage said H. e. 
Green, plaintiff, was at said time the owner of the legal title to the real estate 
described in said mortgage under the evidence offered in this case.” 

Denson & Denson, of Opelika, for appellant, 

J. W. Kelley, of Phenix City, for appellee. 

FosTEr, J. 

The former appeal in this case is reported in 221 Ala. 344, 128 So. 436. On 
the next trial defendant filed additional pleas, and to those numbered from 2 to 
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8, inclusive, plaintiff refiled his replication which was treated on the former 
appeal. Defendant urges a reconsideration by us of the sufficiency of that 
replication. No new question is presented by reason of the additional pleas, 
nor the additional grounds of demurrer to the replication. But it is said that on 
such appeal the court at the outset stated the proposition urged in brief to be 
that the replication is “defective for that it failed to show the agent’s authority 
to waive the stipulation as to plaintiff's title,” whereas they now urge that the 
replication was then and is now subject to that ground of demurrer which points 
out the fact that the disclosures set out in the replication were made to a 
person other than defendant’s agent, and that such person is not alleged to have 
been defendant's agent, but rather a sub-agent. 

[1] We agree with appellant that, on this appeal, this court should and will 
reconsider the question and be governed by what it now concludes to be the law. 
Section 10287 Code; Anniston v. Hillman, 220 Ala. 505, 126 So. 169. Upon further 
consideration of the question then treated, we wish merely to say that we now 
think it was correctly and fully discussed, and that we need add nothing except 
to cite as further authority in support of it Western Assurance Co. v. Stoddard, 
88 Ala. 606, 7 So. 379; AStna Fire Ins. Co. v. Kennedy, 161 Ala. 600, 50 So. 73, 
135 Am. St. Rep. 160. 

[2, 3] But, in so far as that opinion did not deal with the aspect of that 
replication now urged, we feel that it should be duly considered and treated. 
If the replication had stated merely that the notice was given to the alleged 
subagent, and did not allege notice to C. L. Mullin & Co., the agents, there 
would be more plausibility to the claim that it was insufficient in this respect. 
While it does state that plaintiff's wife “fully advised §S. J. Gilmore, then acting 
for C. L. Mullen and Company as such agents,” and‘does not allege that Gilmore 
was duly authorized by Mullin & Co. as their subagents, and facts which show 
the right of the agents to appoint a subagent with authority in this respect, or that 
he was acting for such agents by any authority from defendant, it also states that 
“with full knowledge of the true condition of plaintiff’s possession, ownership and 
title the said C. L. Mullin and Company issued to plaintiff the said policy of in- 
surance sued upon, accepted the premium thereupon and delivered the same to 
plaintiff.” It was doubtless by virtue of such allegations, as well as the contentions 
in brief referred to in the opinion which led the court to discuss the sufficiency 
of the allegation of the authority of C. L. Mullin & Co. without reference to the 
allegations relating to Gilmore. For the allegation of notice to Gilmore acting for 
the agents, coupled with the further allegation that the agents had full knowledge, 
etc., is sufficient to bring home to the agents such notice, either directly to them, 
though not so expressly stated, or through a subagent with due authority, though 
such authority is not so stated. An allegation of full knowledge by the agents 
may be proven by either actual or constructive notice. Ala. Fuel & Iron Co. v. 
Denson, 208 Ala. 337, 94 So. 311. 

We now think that such state of allegation in the replication justified the in- 
terpretation placed upon it on former appeal. 

But now on this appeal there is here presented, not only the sufficiency of 
the replication, but also the proof in support of it. Does the proof show notice to 
Mullin & Co. of the true state of the title of plaintiff, as alleged in the replication. 
It only shows notice to Gilmore, and so we are now confronted with the question 
of fact—whether Gilmore was duly authorized by the agents of defendant so that 
notice to him was constructive notice to the agents so as to bind defendant. The 
power of fire insurance agents to appoint a subagent is thus expressed, after an 
elaborate discussion, in our case of Ins. Co. of N. A. v. Thornton, 130 Ala. 222, 
page 233, 30 So. 614, 617, 55 L. R. A. 547, 89 Am. St. Rep. 30: “The maxim, ‘Dele- 
gatus non potest delegare,’ does not apply in such case, though the service in- 
herently is of a personal character, because authority to delegate delegated powers 
is found by implication from the extent and general nature of the business in 
he original authorization to the general agent. The power delegated to the 
gent, in express terms, being such as to require the services of subagents, carries 
with it the power to appoint subagents whatever the nature of the service in 
respect of being in itself a personal confidence may be; for a principal may, of 
ourse, delegate to an immediate agent, clothed with duties involving the exercise 
f personal skill and judgment, the power of devolving such duties upon sub- 


660 The Insurance Law Journal, Vol. 77 [Sept., 1931 


agents. It was the absence of bases for the application of this doctrine of im- 
plied authorization to appoint subagents from the cases of Waldman v. Insur- 
ance Co., 91 Ala. 170, 8 So. 666, 24 Am. St. Rep. 883, and Insurance Co. v. De 
Jarnett, 111 Ala. 248, 19 So. 995, that distinguishes those cases from the present 
one. There was in those cases no ground, such as is found here, for saying that, 
although the duties imposed on the agent were of a personal nature, he yet could 
delegate them because authorized so to do by necessary or fair implication in his 
own commission (a proposition recognized in the cases cited in Waldman v. 
Insurance Co.—Johnson vy. Cunningham, 1 Ala. 258; Insurance Co. v. Huth, 49 
Ala. 538); and while we adhere to what was there said, and repudiate a con- 
trary dictum in the case of Insurance Co. v. Catchings, 104 Ala. 176, 16 So. 46, we 
hold that they do not apply here.” 


Nothwithstanding such criticism of the Catchings Case, 104 Ala. 176, 16 So. 
46, shown in the above expression, it was referred to in a later case as authority 
for the rule “that the powers usually conferred on agents representing insurance 
companies are not of such personal nature, evincing personal trust and confidence 
only, as to invoke the maxim, ‘Delegatus, non potest delegare.’ ”’ Supreme Lodge, 
K. of P., v. Connelly, 185 Ala. 301, 305, 64 So. 362, 363. Citing the last above 
authority it was again in a later case said that whether such an agent “was auth- 
orized to delegate his authority to another to act for him, and, in turn, for his 
principal, was due to be submitted to the jury.” L. E. M. L. & A. Ins. Ass'n v. 
Hughes, 202 Ala. 466, 468, 80 So. 850, 352. 


Reference has often been made to the fact that foreign fire insurance com- 
panies are permitted to do business in this state only through agents. Sections 
8353, 8379, Code; Yorkshire Ins. Co. v. Gazis, 219 Ala. 96, 121 So. 84; Green v. 
Westchester Fire Ins. Co., 221 Ala. 344, 128 So. 436, 438. 


In this connection we observe that by the Act of 1927, page 34, it is provided 
that “any person who solicits insurance on behalf of any insurance company or 
for the agent of an insurance company, or [etc.], is deemed an insurance agent.” 
This is the first act of the Legislature which so designates one acting for an 
agent. 

[4] From all the foregoing, we are clear that there are circumstances when 
a general fire insurance agent may delegate to subagents the power to make 
contracts of fire insurance binding upon the insurance company. 

[5] There is evidence in this case that Gilmore solicited the application for 
the policy on which suit was brought; that the premium was paid to Gilmore at 
the office of C. L. Mullin & Co., but there was no transaction with C. L. Mullin 
doing business as C. L. Mullin & Co. in connection with the issuance of the policy; 
though there was evidence that he was in the office on some occasions when she 
made payment on the premium, and that Gilmore seemed to have charge. The 
policy was for one year from February 14, 1926, and signed in the name of C. L. 
Mullin & Co., agent. There was no denial of its due execution. Gilmore testified 
that he was employed by C. L. Mullin & Co., and that C. L. Mullin owned and 
operated the business: that the policy was a renewal of one written the year 
before; that he took the policy and delivered it to plaintiff’s wife; that she made 
four installment payments of the premium to him, all at her store, and made 
none at the office of Mullin & Co.; that he and Mullin both solicited insurance, 
and that he wrote this policy and with a typewriter signed the name of C. L 
Mullin & Co. to it, and put the poster on the back of the policy; and had no 
conversation with Mullin about it; the premium was remitted to the company. 
After the fire there was correspondence with an adjuster, No claim has been 
made of want of authority of C. L. Mullin & Co. to execute the contract or 
that it was not duly executed. But there was no direct evidence in the record 
showing his authority. 

From all the foregoing circumstances we think it was a question for the 
jury whether Gilmore had authority binding on defendant to solicit and execute 
contracts of insurance in the name of defendant by C. L. Mullin & Co., and to 
sign and issue policies of insurance. It was said on former appeal, quoting 
from Yorkshire, etc., Co. v. Gazis, supra (last appeal of that case) that under 
such circumstances he “must be regarded quoad hoc as the general agent of the 
company.” The same reasoning, we think, applies to an agent of the agent, for 
as to that transaction his conduct is to be weighed as though he were a primary 
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agent. We think that the company cannot get business on the faith of an 
agreement made by a subagent, and then write up a different contract with any 
more effectuation than if the alleged agent were not a subagent but the prim- 
ary agent. 

[6, 7] The question of whether the affirmative charge was due defendant on 
account of a failure to prove the allegations of the replication is not controlled 
of course by the fact that plaintiff did not by the arrangement which he made 
with his father acquire the title to the property, or whether it was void under 
the statute of frauds. For if thereby he acquired the title, there was no 
occasion for the replication. Considering the strict legal title, he was a tenant 
in commen of the property, being one of his father’s heirs, and as such had an 
insurable interest. But he did not undertake to insure that interest alone, but 
undertook to insure it to the extent of a full title. This court has adopted the 
majority view that “insurance taken by one with an insurable interest in the 
property, who pays the premiums thereon out of his own funds, is a_ personal 
indemnity to the insured.” Bell v. Barefield, 219 Ala. 319, 122 So. 318, 319. 

[8] Now if the insurer be truly informed of the nature of the title of the in- 
sured and enters into a contract of insurance as for an absolute title, receiving full 
premium for the entire value of the property, he connot deny liability nor even 
reduce the recovery on account of such partial interest. In one of the cases it is 
said that: “If, having such knowledge or notice [that is, of the fact that insured 
had only a partial interest], he [that is, the insurance agent] placed the insurance 
as upon an absolute title, and he demanded and received the amount of premium 
which would be due and demandable for insurance of the entire ownership of the 
property, both reason and authority demand that the loss shall be compensated, 
as if the assured had held a title in fee.” Western Assurance Co. yv. Stoddard, 88 
Ala. 606, 7 So. 379, 380; 26 Corpus Juris 358, § 459. 

So that in respect to the nature of plaintiff’s title, the two questions are: (1) 
Did he have a fact an insurable interest, and (2) did he disclose the nature of his 
interest and claim to the agent of defendant, who with such notice issued the 
policy and collected the premium, and that such nature of claim is substantially 
as stated in the replication? 


The evidence does not show that all matters detailed in the replication were 
communicated to Gilmore, nor that they occurred just as there stated. As the 
case must be reversed for other reasons, it is not necessary to determine whether 
there was proof of its substantial averments in such form as properly to submit 
the replication to the jury. On another trial the averments should conform more 
closely to the proof. 

[9] Plea Z, to which demurrer was sustained, alleges a breach of the agree- 
ment in the policy that it should be void if the interest of the insured be other 
than unconditional and sole ownership, and that such was not the fact, in that J. 
D. Green had executed a mortgage to one J. T. Cooper, which was then unsatisfied. 
The existence of a mortgage before foreclosure has been quite uniformly held not 
to be a breach of the condition stated in this plea. ” Corpus a 177; 3 Cooley’s 
Briefs on Ins. pp. 2191, et seq.; Royal Ins. Co. Bailey (C. A.) 35 F. (2d) 
916; Ellis v. Ins. Co. of N. A. (C. C.) 32 F. 646. ‘So that Pe was not prej- 
udiced by the judgment sustaining demurrer to this plea. 

[10, 11] While a mortgage conveys the legal title to the mortgagee, the mort- 
gagor is regarded, as against all but the mortgagee, as the owner and holder of 
the title. We have shown that he is so regarded in connection with a fire insur- 
ance policy conditioned upon his unconditional and sole ownership. But a mort- 
gagee is not such an owner within the terms of a policy requiring ownership in 
fee simple. 26 Corpus Juris, 178; 3 Cooley’s Briefs on Ins. p. 2193. 


[12, 13] While charge No. 1 does not assert that he is the sole and uncondi- 
tional owner or has a fee-simple title, it does assert that he is the owner of 
the legal title. Several pleas set up provisions avoiding liability if he is not the 
“owner” or “owner in fee simple.” While for certain purposes he has the strict 
legal title, it is defeasible and not in fee simple. 21 Corpus Juris, 918-919. The 
correctness of a charge should be construed in the light of the issues in the case. 
In this case the mortgagee is not such owner as that required by the policy, though 
he might be regarded as the owner when the issues and parties are different. Our 
judgment is that charge No. 1 given for plaintiff was not a correct statement of 
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the ownership by a mortgagee within the meaning of a provision in a policy of 
insurance such as alleged and proven in this case. The giving of that charge was 
probably highly prejudicial to the point of inducing the jury to conclude that 
plaintiff as an assignee oi the mortgagee was the owner and entitled to protection 
as such, regardless of proof of the matters averred in the replication. 

[14] In view of our conclusion that the judgment should be reversed, it is not 
necessary to determine whether there was error in overruling the motion for a new 
trial on account of the excessiveness of the damages based upon insufficient proof 
of the amount of such damages. The “proof of loss” does not supply such evidence 
on the trial. 26 Corpus Juris, 537; 7 Cooley’s Briefs on Ins. 5971 et seq. On 
another trial this question need not arise. 

_ [15] Plea A, on which issue was joined without a demurrer, was against the 
further maintenance of the suit, because proof of loss was not furnished within 
sixty days after the fire. The provision for such proof is not made a condition of 
forfeiture, nor is other penalty prescribed in the policy for a failure to comply 
with it. Under such a stipulation its breach has the effect merely to postpone the 
time of bringing suit until such proof is made. 26 C. J. 373, 374; 14 R. C. L. 1328, 
£ 501; 7 Cooley’s Briefs on Ins. pp. 5766, 5767; Taber v. Royal Ins. Co., 124 Ala. 
681, 691, 26 So. 252; Royal Exch. Assurance Co. v. Almon, 206 Ala. 45, 89 So. 76. 

[16] The nature of a plea is determined by its substantive allegations and its 
prayer, but not its form. § 9472, Code. 

[17] Considering the substance of the plea as well as its prayer, it is apparent 
that it does not undertake to plead matter in bar. The prayer is against further 
maintenance, and the substance goes only to the time of the institution of the suit. 
It is therefore a plea in abatement. Other pleas filed at the same time were in bar. 
When this is done, plaintiff may either move to strike the plea in abatement or treat 
it as a nullity. Hart v. Turk, 15 Ala. 675; Brown v. Powell, 45 Ala. 149; Strouse 
v. Leipf, 101 Ala. 433, 14 So. 667, 23 L. R. A. 622, 46 Am. St. Rep. 122; Ex parte 
Dunlap, 209 Ala. 453, 96 So. 441; 1 C. J. 268. 

When pleadings are thus filed plaintiff is not prejudiced by not seeking to rid 
the case of the plea in abatement. He may simply treat it as a nullity. We think, 
therefore, that, if we should conclude that the proofs furnished within the sixty 
days were not sufficient, defendant is not due the affirmative charge on that issue. 

Likewise it is said in Taber v. Royal Ins. Co., supra, page 691 of 124 Ala., 26 
So. 252, 260, that: “The omission to give such notice [that is, immediate notice of 
loss] was not by the policy an express term of forfeiture, and, without that, the law 
would be slow to apply any strictness of construction to work a forfeiture, in the 
absence of any allegation or possibility of damage.” 

[18] The evidence shows that “immediately after the fire” plaintiff went to 
the office of Mullin & Co. and asked Gilmore, who was there in charge, for a 
blank on which to make proof. And he told plaintiff he would have to send to 
Atlanta to get proof, and afterwards furnished the blank, which plaintiff used 
and filled it out and turned it over to Gilmore. Plaintiff later had a letter from 
insurance adjusters making objections to its sufficiency as to detail. Plaintiff 
then procured another blank from the adjusters, filled it out and sent it to the 
adjusters, and heard no further complaint. The first proof was within sixty 
days, the later proof was after sixty days. There is no claim of damage for 
delay. The issue of immediate notice set up in plea B was properly left to the 
jury, even though it be treated as a plea in bar. Some courts consider it in the 
same category in this respect as pleas setting up failure to furnish proof. 26 
Corpus Juris, 373. 

For the giving of charge No. 1 the judgment is reversed, and the cause re- 
manded. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 
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NORTH RIVER INS. CO. v. SANGUINETTI. No. 2926. 
Supreme Court of Arizona. May 6, 1931. 
298 Pacific Reporter 922. 
1. INSURANCE. 

If insured gave information regarding ownership of insured property, but 
insurer wrote policy as though it did not have such information, breach of con- 
ditions regarding ownership and title was not actual. 

(For other cases, see Insurance, Dec. Dig. § 379[2].) 

2. INSURANCE. 

Where building was on leased land and fixtures were bought on conditional 
sales contract, insured had insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 

3. INSURANCE. 

Omission of indorsement on policy, when information regarding ownership 
of insured’s property is imparted, should be charged to insurer. 

(For other cases, see Insurance, Dec. Dig. § 379[2].) 

4. INSURANCE. 

That person taking application for insurance had blank form used by insure1 
clothed him with apparent authority to represent insurer and placed burden on 
insurer of showing contrary. 

(For other cases, see Insurance, Dec. Dig. § 379[7].) 

5. INSURANCE. 

Conditions in policy regarding ownership and title of insured’s property could 
be waived otherwise than by indorsement. 

(For other cases, see Insurance, Dec. Dig. § 385.) 

6. INSURANCE. 

Whether fire insurer waived condition in policy regarding ownership and title 
of insured property held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

7. INSURANCE. 

Where insurer omits to inquire regarding ground of forfeiture provided for, 
it waives right to insist on breach existing when policy is issued. 

(For other cases, see Insurance, Dec. Dig. § 389[7].) 

Appeal from Superior Court, Yuma County; Fred L. Ingraham, Judge. 

Action by E. F. Sanguinetti against O. T. Simonson, defendant, and the 
North River Insurance Company, garnishee. From a judgment for plaintiff, the 
garnishee appeals. 

Affirmed. 

Ellinwood & Ross, Martin Le Boutillier, and Wm. H. Mackay, all of Phoenix, 
for appellant. 

William H. Westover, of Yuma, for appellee. 

Ross, J. 

E. F. Sanguinetti brought this action against O. T. Simonson for $1,321.11, 
and caused a writ of garnishment to be issued and served on the North River 
Insurance Company, insurance carrier for Simonson whose property had been 
recently destroyed by fire. The contest is between plaintiff and the garnishee. Judg- 
ment in favor of plaintiff against defendant Simonson was entered upon the plead- 
ings, and the latter dropped out of the case except as a witness. Upon issues formed 
between the plaintiff and the garnishee, the trial proceeded before a jury and 
resulted in a verdict in favor of the plaintiff. The garnishee has appealed. 

The facts are presented to us under an agreed statement of the case. We 
learn therefrom that some time before the fire the garnishee issued to Sinonson, 
on a New York standard form, a policy of insurance against damages by fire, 
to building $500, merchandise $600, fixtures $450, and personal effects $150, located 
in Wellton, Yuma county; that all said property was on August 27, 1927, 
destroyed by fire; that due proof was made and payment demanded and refused 
before suit was brought and garnishment served; that the building was not on 
ground owned in fee simple by the insured, but that it was on leased ground 
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and there was a mechanic’s lien on it for $800; that the personal effects be- 
longed to one Thompson; that certain of the fixtures, to wit, tanks, pumps, and 
gasoline equipment were bought under conditional sales contracts and were not 
entirely paid for; and that said Thompson was a partner of the insured “in the 
profits derived from the business.” 

We also learn therefrom that the garnishee’s defense is based upon the in- 
sured’s breach of the following conditions of the policy, to wit: 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or annexed hereto shall be void if the interest of the insured be other than un- 
conditional and sole ownership.” 

“* * * if the subject of insurance be a building on ground not owned 
by the insured in fee simple.” 

“This entire policy shall be void if the insured has concealed or misrepre- 
sented in writing, or otherwise, any material fact or circumstance concerning this 
insurance or the subject thereof, or if the interest of the insured in the prop- 
erty be not truly stated herein.” 

That the plaintiff denied that the insured concealed or misrepresented in 
writing or otherwise any material fact or circumstance concerning the insurance 
or the subject thereof, and contended that the garnishee waived the unconditional 
and sole ownership and fee-simple clauses in the policy. 

The garnishee presents its contentions in the form of two assignments: 
First, it is said the plaintiff having admitted in his pleadings and in his evidence 
breach of the conditions of the policy, and there being no evidence of a waiver 
of those conditions by the garnishee or its authorized agent, its motion for a 
directed verdict should have been granted; second, that “the trial court erred in 
instructing the jury that garnishee waived the conditions by issuing the policy 
without requiring a written application from the insured and investigating in- 
sured’s ownershp.” 

[1-3] Whether the incumbrance on the insured’s title and ownership was a 
breach against the warranties inserted in the policy we think depends upon the 
facts. If at the time, or before, the policy was written the insurance company 
was truthfully informed by the insured that the building was on leased land, 
that there was a mechanic’s lien filed against it, that the fixtures were bought 
on conditional sales contract and had not been entirely paid for, that the per- 
sonal effects belonged to Thompson, etc., and, notwithstanding, the company wrote 
and delivered a policy to the insured as though it had not been given such in- 
formation, the breach of the conditions as to ownership and title would be only 
nominal and not actual. The insured had an insurable interest in all the property 
(except the personal effects) and such interest the policy recognizes might have 
been insured “by agreement endorsed hereon or annexed hereto.” The omission 
of such indorsement or rider, when all the information as to ownership or title 
is imparted, should be charged to the party preparing the policy—the insurer. in- 
variably in all these cases. 

That the information as to the insured’s title and interest in the property 
was given the garnishee before or at the time the policy was written seems quite 
certain. O. T. Simonson, the insured, was the only witness, and we are impressed, 
as the jury must have been, that he told the truth as to how he obtained the 
policy. He saw one Shanks, who occupied a room in lawyer Timmons’ office in 
Yuma, and asked him about getting insurance. Shanks either had in his possession 
or went into the Security Trust & Savings Bank, located near by, and got a 
blank policy, or a blank application for a policy, with the North River Insurance 
Company. Witness said he thought Shanks was in the real estate business. Any- 
way, Shanks asked the insured about his property and wrote with a typewriter 
his answers on the blank he had. Among other things, witness handed him a 
lease of the ground his building was on, from which he took the description of 
the property to be insured. He told him the lease was for ten years; that the 
tanks, pumps, and gasoline equipment were bought on conditional sales contracts 
and were not entirely paid for; that the personal effects belonged to Thompson; 
and that he had agreed with Thompson to insure them. 


The policy was mailed a few days later to the insured at Wellton, but by 
whom it is not clear from the evidence. It was signed by a Mr. Taylor, who, 
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although there is no evidence to that effect, evidently represented the garnishee 
as its agent. Taylor apparently officed in the Security Trust & Savings Bank and 
had something to do with that institution, just what the record does not show. 

[4] Garnishee would attach to Simonson’s testimony some discredit because 
he was not certain whether Shanks filled out an application or the policy in his 
presence. One thing is certain, he did one-or the other. There was no applica- 
tion for insurance other than the one to Shanks. As a result thereof, the policy 
was issued, and no question is raised as to its validity. The insured did not see 
or confer with Taylor, had no personal contact with him. Taylor was seen by 
Shanks and upon information furnished by Shanks the policy was issued. It is 
said there is no evidence that Shanks was the agent of the company. This we 
think is immaterial if he imparted to Taylor what he learned from the insured. 
However, there is nothing to indicate that Shanks was a volunteer to assist 
Simonson in procuring the insurance. On the contrary, he had in his possession 
blank forms used by the garnishee in soliciting and writing insurance, or if he 
did not have such blanks he went into the bank and got them. These facts alone, 
it would seem to us, would clothe him at least with apparent authority to repre- 
sent the company and place upon the latter the burden of showing the contrary, 
if it be not a fact. 

[5, 6] That the conditions in the policy could be waived otherwise than by 
indorsement thereon in writing we think is settled. American Eagle Fire Ins. 
Co. v. McKinnon (Ariz.) 28 P. 183; Gregerson v. Phenix Fire Ins. Co., 99 
Wash. 639, 170 P. 331, L. R. A. 1918E, 521. There was evidence showing, or 
tending to show, that the company knew the circumstances and conditions of the 
insured’s interest in the property at the time it wrote the policy and, that being 
true, the issue of waiver was correctly left to the jury. 

The request for a directed verdict was properly denied. 

The instruction the court gave on the effect of issuing a policy without an 
application or an investigation of the subject of insurance is not as stated in the 
second assignment, but is as follows: “* * * That when an insurance com- 
pany issues its policy, and accepts and retains the premium without requiring an 
application by the insured, and without making any ‘inquiry as to the condition 
of the property or the state of the title, and the insured has in fact an insur- 
able interest, the company will be conclusively presumed to have insured such 
interest, and to have waived any provision in the policy providing for its forfeiture 
by reason of any facts or circumstances affecting the condition of the title of the 
property in regard to which no such statement was required or inquiry made.” 

If we adopt the view that Shanks’ only interest was to help Simonson obtain 
insurance, and that what he did was done as the agent of Simonson and not as 
the agent of the insurer, the instruction finds support in the evidence and, if it 
states a correct rule of law, was properly given. Taylor, or whoever executed 
and issued the policy, got the data concerning the insured and the subject of 
insurance from Shanks, who, we may assume, said nothing about the building 
being on leased land or any incumbrances on the rest of the property. Notwith- 
standing, with no knowledge of the insured or the character or extent of his 
interest in the subject of insurance, the policy was issued and the premium thereon 
paid or secured. This without any written application or representation as to 
ownership, etc., and also without any investigation of the subject of insurance 
or the insured. 

[7] The courts are not in agreement on the rule stated in the quoted in- 
struction. As is said in 14 Ruling Case Law, 1185, § 363: “Of course a pro- 
vision in a fire policy that the insured ‘covenants and engages that the represen- 
tation given in the application contains a just, full, and true exposition of all 
the facts and circumstances in regard to the condition, situation, value and risk 
of the property insured, is waived by an insurer who issues the policy upon a 
bare request to insure the property, unaccompanied by any statement as to its 
condition, situation, value, or risk. And many courts maintain the proposition that 
where an insurer issues a policy without requiring any application or representa- 
tions, or omits in an application to make inquiry as to a ground of forfeiture 
provided for in the policy, it waives the right to insist on a breach existing at 
the time of the issuance of the policy. There is, however, considerable authority 
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founded on sound reasoning that where a policy is issued providing that it shall 
be void on certain conditions, relating to the inception of the risk, the insurer 
may insist thereon notwithstanding the fact that no application or representations 
were made.” 

The cases cited under the above text supporting the rule seems to be more 
numerous than those cited rejecting it. We are imbued with the justice of the rule. 

Insurance companies are officered by men of experence and training in their 
business. They devise and promulgate rules regulating their affairs and, subject 
to limited legislative control, fix the terms of their contracts. Their knowledge of 
the business is both technical and practical; and they are also more or less 
familiar with the rules of law governing insurance. In those respects their patrons 
come to them upon an unequal footing and pay the premium, relying upon the 
company to see that they are protected. If asked questions as to their property, 
they, of course, are expected to answer truthfully. If no questions are asked but 
a policy is issued, the insured relies upon the honesty and superior knowledge ot 
the company’s employees that all is well; that nothing is left undone to protect 
him against fire loss. It is natural and reasonable that the insured should thus 
confide in the insurer. 

The rule stated in the instruction has much support in the decisions and 
seems to be founded upon principles of justice and right. Its giving was not error. 

The judgment is affirmed. 

McAlister, C. J., and Lockwood, J., concur. 


ELECTRIC CITY LUMBER CO. v. NEW YORK UNDERWRITERS’ 
INS. CO. No. 20872. 
Court of Appeals of Georgia, Division No. 2. May 15, 1931. 


158 Southeastern Reporter 620. 
1. INSURANCE. 
_ Insurance contract, to be valid, must contain agreement as to period of dur- 
ation of risk. 
: Syllabus by the Court. 
One of the essential elements of a valid contract of insurance is an 
agreement as to the period during which the insurance is to be in force. 
(For other cases, see Insurance, Dec. Dig. § 133[1].) 
2. INSURANCE. 
Insurance contract must be in writing to be valid, and is unenforceable if 
partly in writing and partly in parol (Civ. Code 1910, § 2470). 
Syllabus by the Court. 
A contract of insurance must be in writing in order to be valid, and 
it is not enforceable when it is partly in writing and partly in parol. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 
3. INSURANCE. i 
Allegation, in petition on insurance contract not referring to duration of risk, 
that insurance was to run for twelve months from date of agreement, field in- 
effectual to show duration of risk. 
Syllabus by the Court. 
In a suit upon an alleged contract of insurance, which contains no re- 
ference to the duration of the risk, a naked allegation in the petition that 
the insurance was to run for twelve months from the date of the agree- 
ment is ineffectual to show this essential element of the contract. 
(For other cases, see Insurance, Dec. Dig. § 629[2].) 
4. PETITION FAILED TO STATE CAUSE OF. ACTION. 
Syllabus by the Court. 
The petition failed to set forth a cause of action, and was properly 
dismissed on demurrer. 
Error from Superior Court, Muscogee County; C. F. McLaughlin, Judge. 
Action by the Electric City Lumber Company against the New York Under- 
writers’ Insurance Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


McCutchen & Bowden, of Columbus, for plaintiff in error. 
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Slade & Swift, of Columbus, and Smith, Hammond, Smith & Bloodworth, of 
Atlanta, for defendant in error. 

BELL, J. 

Electric City Lumber Company brought suit against New York Underwriters’ 
Insurance Company upon an alleged fire insurance contract, as evidenced by a cer- 
tain binder in words and figures as follows: 

“Columbus, Ga., Oct. 22, 1926. 
“Mr. Willard Cooper, Electric City Lumber Company, Columbus, Georgia. 

“Dear Sirs: We are today binding in the Globe & Rutgers Insurance Com- 
pany $2,000.00 on dry kiln equipment in dry kiln and $1,000.00 in the New York 
Underwriters Insurance Company on boiler and foundation in boiler house. 

“Yours very truly, 
“R. H. McNulty Company, 
“R. H. McNulty.” 

The petition alleged that the McNulty Company was the duly authorized agent 
of the defendant to issue insurance policies, that this binder was issued to the 
plaintiff for the term of one year, and that the same was accepted and ratified by 
the defendant “under the terms and conditions of its standard fire-insurance policy 
to be issued to the said plaintiff’; and that the premium was the usual and custom- 
ary rate of insurance on a boiler and foundation on Brown street, in the city of 
Columbus, Ga., the exact rate being well known to the defendant but unknown to 
the plaintiff. The property was destroyed by fire on April 15, 1927, and the de- 
fendant thereby became liable to the plaintiff for the sum of $1,000, “the amount 
of insurance carried thereon.” 

“Petitioner shows that the said R. H. McNulty Company, the authorized 
agent of said fire insurance company, did issue said binder set forth in * * * the 
petition, and did write, sign, and place in the book of policies issued by the com- 
pany at its agency in Columbus, Georgia, said statement or binder containing all 
the essential elements of a contract of insurance between the plaintiff and the de- 
fendant, and made a written report to the defendant company of this memorandum 
or binder, and all his acts relating to the same, all of which was affirmed and rat- 
ified by said defendant company The exact words of said written report to said 
defendant company are well known to said defendant, but are unknown in exact 
words and figures to the plaintiff at this time.’ 

In our view of the case, other allegations need not be considered, and for this 
reason are omitted from this statement. The court sustained a general and spe- 
cial demurrer and dismissed the petition, and the plaintiff excepted. 

[1] There was no error in the court’s ruling. Assuming that the petition was 
otherwise sufficient, it is an effort to recover upon an alleged contract of insur- 
ance which was wholly silent as to the duration of the risk, and which thus ap- 
peared to be defective as omitting one of the essential elements of a valid contract 
of insurance. “No element of a valid contract could be more material than this. 
* * * A contract which expresses no time for the risk to continue is too vague 
and uncertain to be treated as complete. Such a contract is not ‘consummated.’ ” 
Such was the language of Judge Bleckley in Clark v. Brand, 62 Ga. 23 (1), 
and we think it is applicable to the present case. 

[2] A contract of insurance must be in writing in order to be valid, and is 
1ot enforceable when it is “partly in writing and partly in parol.” Athens Mutual 
Insurance Co. v. Evans, 132 Ga. 703 (4), 64 S. E. 993. The petition alleged that 
the insurance was to be effective for a year, but this does not appear in the in- 
strument declared on. If the plaintiff was relying upon some parol understanding, 
the written instrument could not be thus modified, and, if a vacuum was intended 
to be supplied by proof of a local custom or a prior course of dealing, there was 
no pleading to that end. It is unnecessary to plead general customs or usages of 
which the court will take judicial notice; but, to invoke a custom or usage relating 
to a particular trade or locality, distinct pleading is necessary. Hendricks vy. Mid- 
dlebrooks Co., 118 Ga. 131 (2), 44 S. E. 835; Stewart v. Cook, 118 Ga. 541 (2, 3) 
45.8. E. 398; Beck v. Thompson, 108 Ga. 242 (2), 33 S. E. 894; Hamby v. Truitt, 
14 Ga. App. 515 (2), 81 S. E. 593; Potts v. Moultrie Banking Co., 22 Ga. App. 498 
(2), 96 S. E. 502; Matthews v. American Textile Co., 23 Ga. App. 675 (5), 99 S. 
FE. 308; 22 Enc. Pl. & Pr. 405, 406; 17 C. J. 516. 


Todd v. German-American Insurance Co 


.. 2 Ga. App. 789 (1), 59 S. E. 94 
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this court adopted the rule stated in Joyce on Insurance, § 46, to the effect that 
the duration of the risk may be understood to be the same as in a former policy, 
or may be established by custom or a prior course of dealing. See, also, New Jer- 
sey Insurance Co. v. Rowell, 33 Ga. App. 552 (2), 126 S. E. 892. Assuming that this 
is a correct statement of the law of this state (but see Delaware Insurance Co. v. 
Pennsylvania Fire Insurance Co., 126 Ga. 380 (4), 55 S. E. 330, 7 Ann. Cas. 1134; 
Civil Code of 1910, § 2470), we have here no pleaded facts to render the rule ap- 
plicable. The petition refers only to a customary premium, and this would not in- 
clude the element of time. 

[3, 4] The petition alleged that the agent “made a written report to the de- 
fendant company of this memorandum or binder, and all his acts relating to the 
same, all of which was affirmed and ratified by said defendant company”; but it is 
not averred that the report contained any statement as to the duration of the risk, 
or that it was not, like the binder, itself, entirely silent upon this subject. In this 
respect, if not in others, the present case is distinguished from Queen Insurance 
Co. v. Hartwell Ice Co., 7 Ga. App. 787 (1), 68 S. E. 310. Compare Lipshitz v. 
New Zealand Insurance Co., 34 Ga. App. 825, 132 S. E. 131. 

The petition failed to set forth a cause of action, and the general demurrer 
was properly sustained. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


BITTING v. HOME INS. CO. OF NEW YORK. No. 29. 
Court of Appeals of Maryland. June 11, 1931. 
155 Atlantic Reporter 329. 
5. INSURANCE. 

In determining sufficiency of facts stated in replication to estop insurer from 
asserting defense that personalty insured was mortgaged, it may be assumed that 
knowledge acquired by soliciting agent in negotiating policy will be imputed to 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

6. INSURANCE. 

Policy provisions denying agent power to waive conditions impose no limita- 
tion on his authority to bind principal by material representations before issuance 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

9. INSURANCE. 

Presumption being that insured knew terms of policy, in absence of fraud, 
he is bound thereby until policy is reformed. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

10. INSURANCE. 

_ Insurer held not estopped to set up mortgaging of insured property in viola- 
tion of policy by failure to issue policy permitting such incumbrance as agent 
promised, or insured’s failure to understand terms of policy issued. 

(For other cases, see Insurance, Dec. Dig. § 373[1].) 

12. INSURANCE. 

Insured mortgaging insured property ir violation of fire policy cannot re- 
cover thereon at law by showing solciting agent’s promise to issue policy per- 
mitting incumbrance. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

Appeal from Circuit Court, Prince George’s County; Joseph C. Mattingly 
and Wm. Meverell Loker, Judges. 

Action by John E. Bitting against the Home Insurance Company of New 
York. Judgment for defendant, and plaintiff appeals. 

Affirmed. . i. : 

Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, 
Parke, and Sloan, JJ. 

Frank M. Hall, of Upper Marlboro (M. Hampton Magruder, of Upper Marl- 
boro, on the brief), for appellant. 
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R. E. L. Smith and Arthur C. Keefer, both of Washington, D. C., for ap- 
pellee. 

OrFuTT, J. 

This is an appeal from a “Judgment on Demurrer” entered in the circuit 
court for Prince George’s county for the defendant in an action on a fire in- 
surance policy, issued by the Home Insurance Company of New York to John 
E. Bitting, insuring tobacco stored in a barn on the insured’s farm in Prince 
George’s county, Md. 


Bitting filed in that court an amended declaration in which, in substance, he 
stated that on October 17, 1928, the defendant issued to him a fire insurance 
policy insuring him to the extent of $2,000 against loss through the damage or 
destruction «by fire of tobacco owned by him and stored in his barn; that on 
December 12, 1928, the tobacco was totally destroyed by fire, and that on the 
following day a written notce of the loss was served upon defendant’s agents, 
as a result of which it sent its agent to inspect the loss, but that it has “totally 
refused” to pay the “amount of insurance called for in said policy” or any part 
thereof. 

By way of defense the insurance company filed a special plea in which it 
alleged: “That one of the conditions of said policy was and is that unless other- 
wise provided by agreement in writing added hereto the defendant shall not be 
liable for loss or damage to any property insured under said policy while en- 
cumbered by a chattel mortgage and said policy also provides that ‘no one shall 
have power to waive any provision or condition of this policy except such as by 
terms of this policy may be the subject cf agreement added hereto, nor shall 
any such provision or condition be held to be waived unless such waiver shall 
be in writing added hereto’; and the said tobacco insured under said policy was 
at the time of the fire referred to in the declaration encumbered by a chattel 
mortgage and there was not added to said policy any agreement of defendant in 
writing consenting to said chattel mortgage or agreeing otherwise than to de- 
fendant’s non-liability while said mortgage covered said tobacco.” 

To that plea the plaintiff replied, and in his replication admitted, that the 
policy contained the conditions alleged in the plea and that at the time of the 
loss the property insured was incumbered by a chattel mortgage, but sought to 
avoid by averring the following facts, that is to say, that prior to the issuance 
of the policy, defendant's soliciting agent saw the plaintiff in reference to renew- 
ing a fire insurance policy which he had held in another company, that he “ad- 
vised” the agent that he “wanted insurance in the sum of $2000” on a crop of 
tobacco then stored in his barn and owned by him “in some company” which 
would permit him to borrow money secured by bill of sale or chattel mortgage 
on the tobacco; that the agent told him that the company in which he had been 
insured might object to insuring the tobacco if it “was subject to or would be 
subjected to” such a lien, but that “he as said agent of the defendant would 
insure him in the sum of $2000 on said crop of tobacco, which policy would per- 
mit him, the plaintiff, to borrow money on said crop of tobacco, either by way of 
bill of sale or chattel mortgage,” but that such a policy would “cost him more 
money”; that relying upon the “advice and assurance of the said agent and 
solicitor of the defendant,” he consented to the issuance of “a policy” by said 
defendant in the sum of $2,000 on said tobacco, and “a policy” was in fact issued 
to him, and the premium thereof paid, and that thereafter “by reason of the 
assurance of the said agent and solicitor of the defendant, and relying on the 
same” he borrowed “by way of chattel mortgage” $500 on the tobacco covered 
by the policy. The replication then concludes as follows: “Wherefore, the plaintiff 
relving as aforesaid on the statements made by the agent and solicitor of the 
defendant both prior to the issuance of said policy and at the time of the pro- 
curement of said chattel mortgage as aforesaid, and that the terms and conditions 
of said policy were in accord with the representations made by said agent and 
solicitor of said defendant, felt secure in that he was protected under said policy 
to the extent of $2,000.00; and at the time of the execution of the chattel mort- 
gage aforesaid, he was not aware of nor did he know by reason of the assurance 
f the agent and the solicitor of the defendant that because he had in fact bor- 
rowed money on said tobacco, insured as aforesaid, there was any obligation on 
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his part to have endorsed thereon or added to said policy any agreement in writ- 
ing on the part of the defendant consenting to said chattel mortgage, or any 
waiver in writing added to said policy in this regard.” 

A demurrer to that replication was sustained on December 9, 1930, and on 
March 4, 1931 a judgment “on demurrer” for the defendant was entered by 
“Order of court.” . 

That reply to appellee’s defense involves two propositions; one, that the as- 
surance given by defendant’s agent before the policy was issued, that he as 
defendant’s agent would insure the plaintiff in the sum of $2,000 on said crop 
of tobacco, which policy would permit him to borrow money on said crop of 
tobacco either by way of bill of sale or chattel mortgage, estops the insurer 
from asserting a provision in the policy actually delivered to and accepted by 
him which relieved the insurer from loss, if at the time it occurred the property 
was incumbered by a chattel mortgage, unless it had in writing assented to such 
incumbrance; and two, that such statements repeated by the agent at the time 
plaintiff placed a chattel mortgage on the property amounted to a waiver by the 
insurer of that provision. 

[1-4] Estoppel is cognizable at common law either as a defense to a cause 
of action, or to avoid a defense, 21 C. J. 1244, and while ordinarily an estoppel 
in pais need not be specially pleaded, Id. 1240: National Shutter Bar Co. v. 
Zimmerman, 110 Md. 313, 73 A. 19; Albert v. Freas, 103 Md. 583, 64 A. 282; 
Babylon vy. Duttera, 89 Md. 444, 43 A. 938; Brooke v. Gregg, 89 Md. 234, 43 
A. 38; Higgins v. Carlton, 28 Md. 115, 92 Am. Dec. 666, yet where it is relied 
upon to avoid a defense set up in a special plea it too must be specially pleaded. 
Haves and Wife v. Va. Mut. Protection Ass’n, 76 Va. 231. Such a pleading is 
sufficient if, without reference to mere form, it states facts which are in sub- 
stance a sufficient reply to the defense, Code, art. 75, §§ 2, 3, 8, provided it gives 
color to defendant’s plea by confessing its averments, 49 C. J. 292. So that, the 
question is, are the facts stated in the replication sufficient to estop the defendant 
from asserting the defense relied upon in its special plea identified as Defend- 
ant’s Plea No. 4. 

(5, 6] In dealing with that question it may be assumed that any knowledge 
of defendant’s soliciting agent acquired before the issuance of the policy and, 
while acting within the scope of his authority in its negotiation, will as to that 
particular business be imputed to his principal, 26 C. J. 296, West End Hotel 
Co. v. American F. Ins. Co. (C. C.) 74 F. 114, 115; Travelers’ Ins. Co. v. 
Melman, 147 Md. 459, 128 A. 125; Mut. F. Ins. Co. v. Owen, 148 Md. 257, 129 
A. 214, and it has repeatedly been held by this court that provisions in a_ policy 
which deny to the agent the power to waive any of its conditions have no appli- 
cation to acts done or statements made at its inception, N. Y. L. Ins. Co. v. 
Rogers, 156 Md. 92, 143 A. 651; Dulany v. Fidelity & Cas. Co., 106 Md. 34, 66 
\. 614; Forwood v. Prud. Ins. Co., 117 Md. 260, 83 A. 169; Hartford F. ins. 
Co. v. Keating, 86 Md. 130, 38 A. 29, 63 Am. St. Rep. 499, and in themselves im- 
pose no limitation upon the agent’s authority to bind his principal by represen- 
tations material to the negotiation of the policy made before the issuance thereof. 

[7-9] The demurrer concedes the truth of all well-pleaded averments ot 
fact in the replication, and it may therefore be assumed that prior to the issuance 
of the policy, which is the basis of this action, the defendant promised the plain- 
tiff that it would issue to him a policy insuring him to the extent of $2,000 against 
loss by the destruction or damage by fire of tobacco owned by him, which policy 
would permit him to incumber the insured property by a chattel mortgage, but 
would “cost him more money” than a policy which permitted no such incumbrance. 
But the language of the pleading is too vague and _ indefinite, considered in its 
entirely, to be accepted as a sufficient statement that the plaintiff agreed to accept 
such a policy, if offered to him. And the policy which actually was issued to 
him and which he accepted contained a provision that, unless otherwise agreed 
to by the insurer in writing, it should be relieved of liability for any loss or 
damage to the property while incumbered by a chattel mortgage. The replication 
further states that by “reason of the assurance” of defendant’s agent and “rely- 
ing” upon the same, he placed a chattel mortgage for $500 on the insured property, 
and that “relying upon statements made by defendant's agent both prior to the 
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issuance of said policy and at the time of the procurement of said chattel mort- 
gage,” he felt “secure,” and did not know that there was any obligation upon 
his part to secure the written consent of the defendant to the lien. 

If it was the purpose of the pleador to allege in effect that defendant by 
misleading representations tricked him into accepting the policy in the beliet 
that it permitted him without any further act on the part of the insurer to in- 
cumber the property covered by it, when in fact it prohibited any such incum- 
brance unless the written consent of the insurer were added to the policy, the 
replication fails to allege facts sufficient to support that hypothesis. Nor, assum- 
ing without deciding that the facts which it does allege are sufficient ground for 
the reformation of the policy in equity, are they a sufficient reply to the defend- 
ant’s special plea in an action at law. Nowhere in the replication is there any 
definite statement that the plaintiff did not know when he accepted it, or at the 
time he incumbered the property covered by it, that the policy contained a pro- 
vision against incumbrances, but the pleader attempts to supply that omission 
by such vague and equivocal statements as that “relying” on statements by de- 
fendant’s agent he felt “secure,” and that “by reason” of such statements “he 
was not aware of nor did he know” that there was “any obligation on his part 
to have endorsed” on or added to the policy any agreement in writing by the 
insurer permitting the insured property to be incumbered. Such statements had 
no legal significance unless the appellant further stated why he “felt secure” 
and why he did not know that he was obliged to do what the explicit language 
of the policy which he had accepted required him to do. Much is said in the 
appellant’s brief about “promises” and “representations,” of defendant’s agent, but 
the pleading does not refer to any promise at all, and the only “representations” 
to which it refers are contained in the statement that defendant’s agent informed 
plaintiff that he would “insure him in the sum of $2,000. * * * which policy 
would permit him, the plaintiff, to borrow money on said crop of tobacco either 
by way of bill of sale or chattel mortgage, but it would cost him more money 
to get a policy in defendant’s company, which would permit a lien by way of bill 
of sale or chattel mortgage, and the plaintiff relying on the advice and assurance 
of the said agent and solicitor of the defendant, consented to the issuance of a 
policy by said defendant in the sum of $2,000.00 on said tobacco, and the said 
policy was in fact issued to the plaintiff on the 17th day of October, 1928, as 
evidenced by policy #HY30034, and the premium thereon in the sum of $30.00 
was duly paid.” If in fact at the time he executed the chattel mortgage the 
plaintiff had not read and did not know the contents of the policy, and if his 
failure to read it or learn its contents was due to any false or fraudulent state- 
ments by defendant’s agent as to its contents he should have so stated in the 
replication. But, as drawn, it may, with equal reason be inferred either that when 
he incumbered the insured property plaintiff did not know what the policy con- 
tained, or that he did know of the provision in it against incumbrances, but, 
relying upon the agent’s statements, assumed that they would be waived as to 
him. In the absence of any direct definite statement in the replication of the 
actual facts either inference would be wholly conjectural, and for that reason 
the language of the pleading is too uncertain and general to allow the construc- 
tion which the plaintiff appears to place upon it. There is nothing in the language 
quoted which permits us to say that plaintiff even agreed to accept the special 
policy which would have permitted him to incumber the insured property, or 
that the $30 paid for the policy delivered to him was the premium on the regular 
or standard policy or was, because of the character of the policy which he says 
should have been issued to him, greater than the premium on a standard policy 
for a like amount on property such as that insured and stored in like manner. 
Certainly there is nothing in it to suggest that the agent by word or act led 
the plaintiff to believe that he need not read or examine the policy when it was 
delivered to him and in his possession, or inform himself of its contents. If in 
fact he knew when he incumbered the property that by the terms of the policy 
the insurer was not liable for its loss or damage by fire while so encumbered, 
unless it agreed to the incumbrance in a writing added to the policy, then by 
other terms the contract itself determined finally and definitely that “no one” 
should have the power to bind the company by an oral waiver of that provision. 
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Rhode Island Ins. Co. v. Phelps, 141 Md. 370 et seq., 118 A. 749. And since it 
will be presumed, in the absence of fraud preventing such knowledge, that he 
did know what the terms of the policy were, Bakhaus v. Caledonian Fire Ins. 
Co., 112 Md. 695, 77 A. 310; Miller v. Home Ins. Co., 127 Md. 147, 96 A. 267, 
Ann. Cas. 1918E, 384; until reformed, he is bound by its terms 

[10-12] If, in fact, it was not the policy for which he had bargained, he could 
have applied to a court of equity for its reformation, and that court could not 
only have reformed it, but could in the same proceeding also have required the 
defendant to pay such loss, if any, as the plaintiff may have suffered through 
the destruction or damage by fire of property covered by the policy as reformed. 
Md. Home Ins. Co. v. Kimmell, 89 Md. 437, 43 A. 764; Ben. Franklin Ins. Co. 
v. Gillett, 54 Md. 218; Del. F. & M. Ins. Co. v. Gillett, 54 Md. 221. 

But until reformed the policy accepted by the plaintiff is the only contract 
between the parties and is the basis of this suit. And neither the fact, if it was 
so, that the defendant defaulted in its agreement to issue to him another kind 
of policy, or that he failed to understand the terms of the contract which actually 
was issued to him, can estop the defendant from setting up as a defense to an 
action on that policy a violation of its terms by the plaintiff. In a court of law 
the plaintiff cannot at the same time affirm the policy by suing on it, and avoid 
it by saying that it is not the real contract which he made with the defendant. 
In referring to facts not unlike those in issue here, it was said in Delaware 
F. & M. Ins. Co. v. Gillett, supra: “But where the action arises upon a written 
contract which, from mistake or fraud, fails to express the actual agreement of 
the parties, it is a matter peculiarly within the jurisdiction of a court of equity 
to reform such contract, and to grant relief in accordance with the intention of 
the parties. 

“The fact, therefore, that the complainant might have enforced the payment 
of the loss to the property insured in an action at law, on the policy, 
is no answer to the exercise of jurisdiction by a court of equity upon the facts 
stated in this bill. Nor are we prepared to admit that his remedy at law would 
have been as certain and adequate in all respects as in a court of equity.” But 
the doubt which the court expressed as to the adequacy of the plaintiff's legal 
remedy in the case last cited becomes a certainty when considered in connection 
with the facts in this case. For as said in Lumber Underwriters v. Rife, 237 
U. S. 609, 35 S. Ct. 717, 59 L. Ed. 1143, by Mr. Justice Holmes: “Therefore when, 
by its written stipulation, the document gave notice that a certain term was 
insisted upon, it would be contrary to the fundamental theory of the legal rela- 
tions established to allow parol proof that at the very moment when the policy 
was delivered that term was waived. It is the established doctrine of this court 
that such proof cannot be received. * * * There is no hardship in this rule. 
No rational theory of contract can be made that does not hold the assured to 
know the contents of the instrument to which he seeks to hold the other party. 
* * * Of course, if the insured can prove that he made a different contract 
from that expressed in the writing, he may have it reformed in equity. What he 
cannot do is to take a policy without reading it, and then, when he comes to sue 
at law upon the instrument, ask to have it enforced otherwise than according 
to its terms. The court is not at liberty to introduce a short cut to reformation 
by letting the jury strike out a clause.” Rose’s Notes on U. S. Rep. vol. 5, page 
389. 

It follows from what has been said that the demurrer to appellant's replica- 
tion to the appellee’s fourth plea was properly sustained, and the judgment ap- 
pealed from will be affirmed. 

Judgment affirmed, with costs. 


HOFFMAN v. NORTHWESTERN NAT. INS. CO. No. 16269 
Kansas City Court of Appeals. Missouri. May 21, 1928. 
Rehearing Denied June 11, 1928. 
38 Southwestern Reporter (2d) 730. 

2. INSURANCE. 

Insurer issuing vacancy permit, when learning of vacancy of property insured, 
waived forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 387.) 
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3. INSURANCE. 

Insurer’s agent, if authorized to waive forfeiture of fire policy for vacancy, 
by issuing vacancy permit, could enter into new contract as to like permits on 
future vacancy. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

4. INSURANCE. 

Acceptance by insured of reduced insurance on vacancy of premises held suffi- 
cient consideration for oral contract to continue issuing vacancy permits during 
vacancy. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

5. INSURANCE. 
Notice to agent of vacancy of insured premises held notice to insurer. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 

6. INSURANCE. 

Insurer’s agent, knowing house was vacant, but failing to enforce forfeiture 
clause and return premium, /e/ld estopped to deny liability. 

(For other cases, see Insurance, Dec. Dig. §§ 390, 392[1].) 

7. INSURANCE. 

Insured agreeing to accept reduced insurance to keep premises insured during 
vacancy could recover only reduced insurance for loss during vacancy. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

\ppeal from Circuit Court, Sullivan County; J. E. Montgomery, Judge. 

Action by J. J. Hoffman against Northwestern National Insurance Company. 


a Judgment for plaintiff, defendant’s motion for new trial was overruled, and de- 
: fendant appeals. 
m4 Reversed and remanded in part and amended in part. Opinion quashed in 


1 


part in 322 Mo. 1236, 18 S.W.(2d) 21. 

Alpha L. Burns, of Milan, and C. C. Crow, of St. Joseph, for appellant. 

L.. E. Atherton, of Milan, for respondent. 

ARNOLD, J. 

This is an action to recover on a policy of fire insurance. 

Defendant is a corporation organized and existing under the laws of Wiscon- 
sin and duly authorized to transact business as such in the state of Missouri, in- 
suring against loss by fire and lightning. 

On December 29, 1924, for and in consideration of $7.50 premium, defendant 
: issued its policy of insurance whereby it insured plaintiff against loss by fire in 
; he sum of $500.00, upon his dwelling house, situated on an out lot adjoining Fifth 

d Pearl streets in Milan, Sullivan county, Mo., for a period of three years, be- 

nning December 29, 1924. On Februory 8, 1926, the said house was totally des- 

oyed by fire. Proofs of loss, notice, and demand for payment were timely made, 

| payment was refused. This suit followed. The petition filed was returnable 

at the May term, 1926, of the circuit court of Sullivan county, prayed judgment 
for $500, the amount of the policy, with interest at 6 per cent. from February 9, 
926, and 10 percent. for vexatious delay and a reasonable attorney fee. Facts are 

4 lleged as above indicated. 
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The amended answer is, first, a general denial; admits the issuance of the pol- 
ind the loss by fire, as alleged, and pleads provisions of the policy, as follows: 
Permission granted for the within described premises to be and remain vacant 
period not exceeding sixty days at any one time, the term ‘vacant’ being con- 
ed to he an empty building devoid of personal habitation. * * * If the premises 
vacant for a period exceeding sixty days * * * at any one time this policy is 
| unless a special form of permission therefor is attached thereto.” 
\s affirmative defense the answer pleads that long prior to February 28, 1925, 
house covered by the policy became vacant; that on said date plaintiff notified 
ndant that said building was vacant, and that defendant, at the request of 
f, issued and attached to the policy its written vacancy permit for sixty 
reducing the insurance one-third during the life of such permit; that there- 
defendant was not notified by plaintiff that said house was vacant after ex- 





t 


ration of said vacancy permit; that the said dwelling was continuously vacant 
n April 28, 1925, until February 8, 1926; that, under and by virtue of the terms 
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of the vacancy permit attached to the policy, the amount of coverage was one-third 
less than the face of the policy; that by reason of the vacancy of the premises the 
hazard of defendant was thereby greatly increased, and that at no time did plain- 
tift pay, or offer to pay, any additional premium on the policy from April 28, 1923, 
to February 6, 1926, and that by reason of these facts the policy became void and 
defendant is not liable for any loss sustained by plaintiff. 

The answer states that after the loss occurred defendant tendered plaintiff 
the sum of $6.67 unearncd premium; that the said tender was refused by plaintiff; 
that defendant “tenders into court” the said sum, together with costs accruing to 
date. 

The reply was a general denial. By agreement of parties the cause was sub- 
mitted to the court sitting as a jury, upon the following agreed statement of facts: 

“It is now hereby agreed by and between plaintiff and defendant that the policy 
of insurance, together with all riders thereon and attached thereto, shall be and 
constitute a part of this agreed statement of facts. 

“It is further agreed that more than 60 days prior to the 28th day of Febru- 
ary, 1925, the house or dwelling described in the policy became and remained va- 
cant, and that on the 28th day of February, 1925, at the request of plaintiff, the 
agent of defendant at Milan, Sullivan County, Missouri, issued and attached to 
the policy a permit for vacancy as shown by the permit attached to and made a 
part of the policy, and no other vacancy permit was issued by defendant. It is 
also agreed that the plaintiff would testify that at the time he made the request 
for vacancy permit, he stated to the agent that he wanted the agent to keep a per- 
mit on the policy for and during all time in the future during the life of the pol- 
icy, unless instructed by him that the house or dwelling was no longer vacant. In 
other words, to keep a vacancy permit on the policy until otherwise notified. The 
agent states that he has no recollection of the conversation, but they both agree 
that there was but one conversation and at that time the permit attached to and 
made a part of the policy was executed by agent of defendant. 

“It is further agreed that under the rules, charges and credits, terms, privi- 
leges, riders, forms and conditions of fire, lightning and wind storm insurance in 
Missouri by Missouri Inspection Bureau of Missouri, there is in full foree and 
effect the following rules: 

“*Permission may be granted in the policy form, or by endorsement, for mer- 
cantile buildings to remain yacant for not exceeding sixty days at any one time, 
and for dwellings to remain vacant for not exceeding sixty days, or unoccupied 
for not exceeding six months at any one time, without extra charge. 

“When dwellings are vacant for a period exceeding sixty days at any one 
time, or are unoccupied for a period exceeding six months at any one time, the 
following vacancy or unoccupancy permit No. 1 must be attached to the policy, 
and for such excess period charge short rate of 25 cents.’ 

“It is further agreed that plaintiff at no time paid or offered to pay the de- 
fendant any additional premium at or since the 28th day of February, 1925. It 
is further agreed by and between the parties hereto that on the 8th day of Febru- 
ary, 1926, the dwelling house covered by the policy was totally destroyed. It is 
further agreed by the defendant that it received immediate notice of the fire, and 
that thereafter within the time provided by the policy proof of loss was duly 
made in accordance with the terms of the policy. 

“Tt is further agreed by and between the parties that on the 3lst day of 
March, 1926, the defendant tendered to plaintiff the sum of $6.67, the full amount 
of return premium under short rate, the said premium not having been earned 
prior to the date of the fire. And it is further agreed that thereafter and on the 
4th day of January, 1927, the defendant in its answer tendered the sum of $6.67 
together with all costs that had accrued to that date, and that the amount thereof 
was deposited with the clerk of the court. 

“It is further agreed that the policy remained in possession of defendant's 
agent from date of issue. 


“It is further agreed by and between plaintiff and defendant that if plaintiff is 
entitled to recover and the court finds from the agreed statement of facts that the 
refusal of defendant to pay was vexatious, then the court may assess a sum not 
exceeding ten per cent for vexatious delay, and in addition thereto the sum of $100 
attorney's fee in favor of plaintiff. It is further agreed, however, that the defend- 
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ant objects to the assessment of penalty or attorney’s fees because there is no evi- 
dence of vexatious delay.” 

The policy is not set out, but it is agreed it contains the following provisions: 
“If the premises are vacant for a period exceeding sixty days or unoccupied for 
a period exceeding six months at any one time this policy is void, unless special 
form of permission therefor is attached thereto.” 

There was attached to the policy a vacancy permit as follows: 

“Uniform Standard Missouri Form No. 201 
“Vacancy or Unoccupancy Permit No. 2 
(Reducing insurance one-third) 

“Permission is hereby granted for the premises described in this policy to re- 
main vacant from the 28th day of February, 1925, to the 28th day of April, 1925. 

“The term ‘vacant’ is construed to mean an empty building devoid of personal 
habitation, and the term ‘unoccupied’ is construed to mean a dwelling that is en- 
tirely furnished, but with personal habitants temporarily absent. 

“In consideration of the increased hazard by reason of such vacancy or un- 
occupancy, during such vacancy or unoccupancy, one-third (1/3) of the amount of 
insurance under each item of this policy shall be and remain suspended and of no 
effect. And in case of loss this company shall not be liable to pay or make good 
to the assured exceeding two-thirds (2/3) of the amount insured on each item 
hereunder, nor exceeding two-thirds (2/3) of the amount of loss or damage. 

“If this policy contains any clause requiring the assured to carry a specified 
percentage of insurance, one-third (1/3) shall be deducted from the proven cash 

value of the property insured on the application of such clause during such va- 
cancy or unoccupancy. 

“It is made a condition of this insurance that the premises shall be kept prop- 
erly closed and secured to prevent trespassing or the entrance of unauthorized per- 
sons during the term of this permit. 

“Attached to and forming part of Policy No. 10050, of the Northwestern Na- 
tional Insurance Company, of Milwaukee, Wisconsin. Issued at its Milan, Mis- 
sour1 Agency. 

“Dated Feb. 28th, 1925. 

“McCallister Loan Co. Agent.” 

Judgment was for plaintiff for $500, the amount of the policy, interest thereon 
at 6 per cent. from February 9, 1926, $50 for vexatious refusal to pay, attorney’s 
fee $100, and costs of suit. A motion for a new trial was ineffectual, and defend- 
ant appeals. 

[1] The first point for our determination is plaintiff's motions to affirm the 
judgment on the ground that the appeal was granted on June 23, 1927, which was 
more than sixty days before the next term of this court, and that by the provisions 
of sections 1478, 1479, R. S. 1919, and rule 25 of this court, the return term of 
this case was the October term, 1927; that defendant has failed to perfect its ap- 
peal as required by law and as shown by the certificate of the clerk of the Sullivan 
county circuit court, attached to the motion to affirm. The said certificate recites 
that the judgment, as above indicated, was rendered on May 4, 1927, in favor of 
plaintiff for $500, the amount of the policy sued on, with interest at 6 per cent. 
from February 9, 1926, $50 for vexatious refusal to pay, and $100 attorney fees; 
that . reafter on May 6, 1927, a motion for a new trial was filed and was over- 
ruled by the court on June 23, 1927; and on the same date and during the May, 
1927, term of the court, defendant filed its affidavit for appeal, and the same was 
granted by the court. 

Section 1479, R. S. 1919, provides that: “The appellant or plaintiff in error 
shall cause to be filed in the office of the proper appellate court, in cases of ap- 
peals fifteen days before the first day of the term of such court, * * * a perfect 
transcript of the record and proceedings in the cause, or in lieu of such transcript, 
a certified copy of the record entry of the judgment, order or decree appealed from 
in said cause, showing the term and day of the term, month and year upon which 
os same shall have been rendered, together with the order granting the appeal, and 

ill thereafter, within the time and manner as is now or may hereafter be pre- 
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ihed by the rules of such appellate court, file printed abstracts of the entire 
record of said cause in the office of the clerk of such appellate court,” ete. 
Our records disclose that a certificate or short form transcript, in full com- 
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pliance with section 1479, R. S. 1919, was filed in this court on September 14, 1927, 
and a printed abstract required by our rule 25 was not filed until March 1, 1928 
However, the case was properly docketed in this court for the March term, 1928. 
The printed record therefore was filed in time, and the motion to affirm is over- 
ruled 

In support of the appeal it is charged the court erred in ruling that defend- 
ant waived forfeiture cn account of the vacancy of the premises described in the 
policy. This assignment is based on that part of the agreed statement of facts 
dealing with the vacancy permit. It is agreed the policy provides that “permis- 
sion may be granted in the policy form or by endorsement for * * * dwellings to 
remain vacant for not exceeding sixty days * * * at any one time, without extra 
charge.” And that if a dwelling remains vacant for a period exceeding sixty days 





at any one time, or is unoccupied for a period exceeding six months at any om 
time, agents were instructed to attach to the policy a prescribed vacaney or unoc 
cupancy permit No. 1 and “for such excess period charge short rate of 25 cents.” 


It is agreed that plaintiff at no time paid or offered to pay defendant any additional 
premium at or since February 28, 1925. 

Defendant urges that the property was vacant for the sixty days provided fo1 
in the policy, and, after the premises had continued to be vacant for sixty days, 
plaintiff requested a vacancy permit which was issued by defendant's agent and 
attached to the policy; that the vacancy permit by its terms expired on April 


1925, and tl 


28 
e fire did net occur until February 8, 1926, so that the property was 
vacant during such period after the expiration of the sixty-day term; that ther 
is no evidence that the company or its agent had any knowledege or informatior 
that the premises were vacant after April 28, 1925. Plaintiff, in his evidence as 
contained in the agreed statement of facts, states in effect that at the time the 
permit was issued the agent and plaintiff agreed that the agent would keep the va- 
cancy permit alive by attaching vacancy permits to the policy as long as the prop 


proj 
erty remained vacant, or until plaintiff advised the agent to the contrary. It 


agréed plaintiff and defendant’s agent had no other conversation about the matter 
prior to the fire. It is plaintiff's contention that the agent knew the house was va- 
cant more than sixty days and attached the vacancy permit, thereby reducing th 
amount of the insurance one-third; that the policy was left with defendant's agent 
in order that he might attach thereto the vacancy permits required until such tim, 
is the agent should be notified that the house was occupied; that the policy was 
in possession of the agent at the time the fire occurred and so remained at the 
time of the filing of this suit. Plaintiff declares that his willingness to have the 
vacancy permits attached to the policy was an agreement to accept two-thirds 
of the face of the policy in the event of loss by fire, and that this was a con 
sideration for a new contract thus created. The soundness of this position is 
denied by defendant. 








As shown by the agreed statement of facts, plaintiff's testimony was_ that, 
when his policy was delivered to defendant’s agent for the purpose of attaching 
thereto a vacancy permit, there was a conversation and agreement that successive 
vacancy permits were to be attached unless the agent was notified that the prop- 
erty was no longer vacant. This testimony is not positively refuted. Defendant's 
agent testified that he had “no recollection of such a conversation.” The record, 
as we read it, shows that there was a vacancy permit for a period of sixty days 
issued by defendant’s agent after the house became vacant. No further permits 
were thereafter attached to the policy for a period of almost a year. The house 
remained vacant until it was destroyed by fire. Plaintiff bases his right to re- 
cover upon the oral agreement between him and defendant’s agent as to the at 
tachment to the policy of successive permits as required by the continued vacancy 
of the premises. 

Defendant insists the agent had no power or authority to contract for future 
breaches of the conditions of the policy; that the company consented the property 
should remain vacant until a specified date and had no information that it re- 
mained vacant after that: that the company was in the same situation it would 
have been had it not issued the vacancy permit, in this, that the permit became a 
part of the policy, limiting the vacancy to a certain date and there could be no 
waiver, whether the agent agreed to it or not, of any future breach. In support 
of its position, defendant cites Patterson v. Insurance Co., 164 Mo. App. 15/, 145 
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S. W. 448, an opinion by this court. There the insured based his right to recover 
upon an alleged oral agreement with insurer’s agent that, in case of future va- 
cancy of the premises insured, a vacancy permit should attach. We held the trial 
court was in error in admitting in evidence the oral agreement because the same 
cannot be enforced on the ground that it constitutes a new contract abrogative of 
the stipulation in the policy, for the reason that it is not supported by a new con- 
sideration. We further held, at page 163 of 164 Mo. App., 148 S. W. 448, 450: 
“Parties who make a contract have the power to modify it by a subsequent agree- 
ment, but there must be a sufficient consideration for the modification to give it 
contractual force.” 

{2] The distinction between the Patterson Case and the one at bar is marked 
In that case there was no breach, or vacancy, at the time the alleged oral con- 
tract was made; while in the case at bar there was such a breach and a vacancy 
permit was issued thereafter, and it was then the alleged oral contract was en- 
tered into to continue the issuance of successive vacancy permits so long as in- 
sured did not notify defendant’s agent that the premises were occupied. It is de- 
fendant’s contention, at least inferentially, that the vacancy of the property ipso 
facto worked a forfeiture, since the written consent of defendant to continue the 
insurance during the vacancy was not obtained. 

The general rule applicable to specific provisions regarding vacancy permits 
is stated in 26 C. J. 209, to the effect that such provisions have been upheld as 
reasonable and valid and a breach thereof will avoid the policy regardless of any 
increase in risk, although it has been held that an insurer seeking equitable relief 
must show that the breach increased the risk. The same authority states: “Many 
authorities treat such provisions rather as giving an option to declare the policy 
forfeited for its breach than as a prohibition resulting in forfeiture” Germania 
Fire Ins. Co. v. Klewer, 129 Ill. 599, 22 N. E. 489: Insurance Co. v. Garland, 108 
[1]. 220; Home Fire Ins. Co. v. Kuhlman, 58 Neb. 488, 78 N. W. 936, 76 Am. St. 
Rep. 111; Hunt v. Insurance Co., 66 Neb. 121, 92 N. W. 921. In applying the 
above rule to the facts herein, it must be observed that defendant did not declare 
a forfeiture when it learned of the vacancy of the property, but, instead,- issued 
and attached to the policy a vacancy permit after the vacancy occurred. There 
can he no doubt this was a waiver. 

13. 4] Plaintiff contends the acceptance by him of reduced insurance was, in 
t, the consideration for the new contract. In this view we think plaintiff is 

rect, and it follows that, if the agent of defendant was authorized to waive the 
right to forfeit by issuing the vacancy permit, he had the right to enter into the 
contract as to like future permits in the event the premises were vacant. We think 
this ruling is not in conflict with our holding in the Patterson Case. 

[5, 6] It must be held the facts herein show defendant knew the house was 
vacant, because under the oral contract the agent was to hold the policy and at 
tach thereto a new vacancy permit for each succeeding period until notified to the 
contrary. Notice to the agent of the vacancy is notice to the insurer. Rosenthal- 
Sloan Millinery Co. v. Ins. Co. (Mo. App.) 219 S. W. 669; Avery v. Ins. Co. (Mo. 
App.) 295 S. W. 509; Thompson vy. Ins, Co., 169 Mo. 12, 68 S. W. 889. Knowing 
the house was vacant, the agent failed to enforce the forfeiture clause, and, since 

failed to return the premium until after the loss, he is estopped to deny li- 

lity. McCollum y. Ins. Co., 67 Mo. App. 66: Harness v. Ins. Co., 76 Mo. App. 
410; Chamberlain v. Assur. Co., 80 Mo. App. 589; Nickell v. Ins. Co., 144 Mo. 420, 
132, 46 S. W. 435. Thus we hold that defendant voluntarily relinquished its right 
to declare a forfeiture knowing the house was vacant and that this constitutes a 
waiver. Avery v. Ins. Co., supra. 





One of the grounds of the motion for a new trial was that the verdict is ex- 
essive, and it is now urged the motion should have been sustained on that ground 
alone; that even if the alleged oral agreement between defendant’s agent and 
plaintiff is valid, as found by the trial court, plaintiff was not entitled to recover to 
exceed two-thirds of the face of the policy; and, in addition, that the court erred 

awarding 6 per cent. interest on the full amount of the policy from the day 
ollowing the fire, whereas the amount due, if any, was not payable until sixty 

iys after the fire occurred, under the terms of the policy, which was standard 
orm 


[7] We think defendant’s position on this point is correct. Plaintiff urged 
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that the consideration for the new agreement was his acceptance of two-thirds of 
the face of the policy under the terms of the vacancy permit. He,vis therefore en- 
titled to a judgment for two-thirds of the face of the policy and interest on that 
amount. 

It is also urged the court erred in assessing the penalty for vexatious delay. 
It is noted the premiums were withheld for months without tendering them to the 
insured, though defendant claimed the policy was void for breach of terms. This 
would warrant the trial judge, sitting as a jury, in holding there was vexatious 
refusal to pay, under the provisions of section 6337, R. S. 1919. Avery v. Ins. Co., 
supra. Furthermore complaint is made of the allowance of attorney fees. It was 
held by us in the Avery Case that whether the insurer vexatiously refused to pay 
the loss so as to render it liable for penalty and attorney fees under the statute is 
not a question of what might appear to the jury viewing the case at the end of 
the trial to be a lack of reasonable cause for refusal to pay, but a question of 
good faith and willful refusal to pay without reasonable cause as the facts appear 
to a reasonable and prudent man before the trial. We therefore hold there was 
no error in the allowance of penalty and attorney fees. 

For the error in the amount of the principal item of the judgment and in- 
terest thereon, the judgment is reversed, and the cause remanded with instruc- 
tions to the trial judge to enter judgment in accordance with this opinion. 

Bland, J., concurs in result. 

Trimble, P. J., absent. 

After certiorari, judgment amended to read: Lower court is directed to allow 
nothing as penalty. 


GAILLARD et al. v. GLOBE & RUTGERS FIRE INS. CO. No. 13155. 
Supreme Court cf South Carolina. May 25, 1931. 
158 Southeastern Reporter 727. 
INSURANCE. 


Evidence respecting insurer’s waiver of condition that fire policy should 
be void on change in title to property /eld insufficient for jury. 

The only evidence on this point was testimony of insured’s wife that 

in conversation along social lines she told agent of insurance company 

that insured property had been sold. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Common Pleas Circuit Court of Sumter County; T. J. Mauldin, 
Judge. 

Action by C. J. Gaillard and another against the Globe & Rutgers Fire 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Reversed and remanded, with directions. 

Joseph L. Nettles, of Columbia, and Wendell M. Levi, of Sumter, for ap- 
pellant. 

Purdy & Bland and L. D. Jennings, all of Sumter, for respondents. 

CoTHRAN, J. ; 

Action upon a fire insurance policy issued August 26, 1925, in the sum of 
$1,500, expiring August 26, 1926, upon a store building in the town of Dalzell, 
in Sumter county at that time the property of the plaintiff C. J. Gaillard, the 
loss payable to the plaintiff bank, which was a mortgagee of Gaillard to the 
extent of $2,500. e 

On December 29, 1925, Gaillard sold his mercantile business and_ the lot, 
upon which were located a dwelling house and the insured store building, to 
one IL. K. Jackson for $3,000, Jackson assuming payment of the bank’s mort- 
gage. and going into immediate possession. ie 

On May 11, 1926, during the apparent life of the policy, the store building, 
in possession of Jackson, was destroyed by fire. 

Neither Gaillard nor Jackson notified the insurance company of the con- 
veyance of the property by Gaillard to Jackson. 

Upon proofs of loss being submitted to the company, liability upon the 
policy was denied by reason of the following provision in the policy: “This en- 
tire policy shall be void unless otherwise provided by agreement in writing 
added hereto * * * if any change other than by the death of an insured take 
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place in the interest, title or possession of the subject of insurance (except change 
of occupants without increase of hazard).” 

The case was tried by his honor, Judge Mauldin, and a jury. Upon the 
deiendant’s motion for a directed verdict and in his charge to the jury, his 
honor held that the quoted provision was a valid condition and constituted a 
bar to a recovery on the policy unless the company had waived the condition; 
that that was an issue for the jury. The jury returned a verdict in favor of the 
plaintiffs for the full amount of the policy, and from the judgment entered 
thereon the defendant has appealed. 

The question upon appeal therefore is whether the testimony discloses any 
evidence from which the jury could have been justified in concluding that the 
company had waived the condition. , 

The only evidence upon this point was the testimony of Mrs. Gaillard, the 
wife of the insured; she testified that the latter part of January, 1926; before 
the fire in May, 1926, she was in Sibert’s Drug Store in the city of Sumter one 
afternoon and Mr. Moses, the agent of the company who had issued the policy, 
came into the drug store; that he asked her how business was at Dalzell; that 
she told him that they were not at Dalzell; that he asked her, “Are you still 
running the business at Dalzell?” That she ariswered, “No, we sold out there; 
we sold our house and lot and store to Mr. Jackson.” 

It will be observed that this conservation occurred after the breach of 
the condition; the policy at that time was defunct. 

There are several reasons why it cannot be considered as evidence of the 
waiver of a condition which already had avoided the policy: 

1. The conversation was with the wife of the insured, and the evidence fails 
to show that at that time she was other than a stranger to the insured, so far 
as the insurance was concerned. 

It appears to have been a conversation along social lines, neither partici- 
pant having the matter of insurance in mind. 

3. It does not appear that at the time Moses was at all engaged in business 
representing the company. 

In 1 Joyce Ins. 1060, it is said: “The true test ought to be, was the knowl- 
edge acquired by the agent under such circumstances as to justify a fair and 
reasonable presumption that he was acting within the apparent scope of his 
authority at the time? If so the company should be bound; and we might add 
that if the proof is clear that at the time of acting for the principal such knowl- 
edge was present in the agent’s mind that the principal would be bound. But 
the evidence ought certainly to be clear and satisfactory.” 

In the case of Cobb & Seal v. Ins. Co., 78 S. C. 388 at page 395, 58 S. E. 
1099, 1100, this court made the following observation: “The plaintiff's duty was 
to have the conditions of the contract in mind and observe them, and he can- 
not shift the duty to the shoulders of the defendant’s agent.” And again, on 
the same page: “There is no evidence that he [the agent] ever thought of the 
insurance contract in connection with their coming and going; on the contrary, 
* * * he never thought of the subject at all.” Such is the evidence in this case. 

This court in the Cobb Case followed the observations just quoted by stat- 
ing the rule in the following language: “This statement of the law, as taken 
from 19 Cyc. 810, is in accord with the cases in this state on the general powers 
of an agent, and is supported by numerous authorities cited in the text: ‘Any 
knowledge of the agent, to be considered in law that of the insurer, must 
have been acquired in the course of his business; and the company is not charge- 
ale with information acquired by an agent in transactions without the agency, 
unless it appears that such information was remembered and in the mind of 
the agent during the time of the transaction upon which the insured claims 


waiver.’ Knobelock v. Bank, 50 S. C. 290, 27 S. E. 962. There was no evidence 
whatever of waiver or estoppel before the fire, and therefore it was error to 
submit to the jury the question whether the company had waived, before the 
fire, the requirement of the policy that the books should be kept in an iron 
7 = produced after the fire.” See Graham v. Ins. Co., 119 S. C. 218, 112 
¥ nee 8 . 


The judgment of this court is that the judgment of the circuit court be re- 
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versed, and that the case be remanded thereto for the entry of judgment in 
favor of the defendant under Rule 27. 

Blease, C. J., Stabler and Carter, JJ., and Cosgrove, A. A. J., concur in 
result. 


SOUTHERN UNDERWRITERS v. WILLIAMS LUMBER CO. No. 1033. 
Court of Civil Appeals of Texas. Waco. April 16, 1931. 
Rehearing Denied May 7, 1931. 
38 Southwestern Reporter (2d) 177. 
1. INSURANCE. 

Evidence sustained finding that insurer waived payment of premiums within 
time limited by policy, justifying belief that failure to make prompt payment 
would not avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE. 

Evidence sustained finding that insurer with knowledge premium had not 
been paid within time recognized liability for loss. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INURANCE. 

Generally, location of property must be regarded as element of risk in case 
property is insured while contained in certain building. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

5. INSURANCE. 

Location and situation of property as given in policy constitutes essential 
element of description, preventing recovery for loss, where not located as de- 
scribed. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

6. INSURANCE. 

Provisions of fire policy respecting location of property in certain building 
constitutes contractual distribution of risk and limitation of liability (Vernon’s 
Ann. Civ. St. art. 4930). 

Policy covered four separate buildings designated as lumber shed, 
office building, frame building, and cement building with insurance on 
stock distributed by designating certain amounts for different buildings. 
(For other cases, see Insurance, Dec. Dig. § 165.) 

7. INSURANCE. 

Insurer under policy limiting coverage on stock in certain buildings held 
not liable beyond amount stipulated, as respected each building (Vernon’s Ann. 
Civ. St. art. 4930). 

(For other cases, see Insurance, Dec. Dig. § 173.) 

8. INSURANCE. 

Stock stored in cement building held not “in yard immediately adjacent” to 
lumber shed within fire policy limiting coverage on stock located in different 
buildings (Vernon’s Ann. Civ. St. art. 4930). 

(For other cases, sec Insurance, Dec. Dig. § 165.) 

Appeal from District Court, Somerville County; O. B. McPherson, Judge. 

Suit by Williams Lumber Company against Southern Underwriters. From 
the judgment, defendant appeals, and plaintiff files cross-assignment of error 

Affirmed. 

R. G. Storey, of Dallas, for appellant 

EK. A. Rice, of Cleburne, for appellee. 

GALLAGHER, C. J. 

This suit was instituted by appellee, Wiliams Lumber Company, a copartné€r- 
ship, against appellant, Southern Underwriters, an insurance exchange, to re- 
cover on a fire insurance policy issued by it, the sum of $5,894.48, the alleged 
value of appellees’ property destroyed by fire. Said policy purported to be 
perpetual and covered certain buildings, sheds, and stocks of merchandise con- 
stituting a retail lumber yard. It was dated December 28, 1916, and provided 
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t if an annual premium of $49 was not paid within thirty days after January 

30th of each year, the same should be null and void. Appellant alleged that 

the annual premium due January 30, 1930, had not been paid, that the policy 

on, at the expiration of thirty days thereafter, became null and void, and 

its liability thereon then terminated. Appellees pleaded in reply thereto 

ppellant had waived prompt payment of annual premiums, and that it 

ra term of eight years immediately preceding treated the policy as in 

ind had accepted premiums thereon long after the same became due and 

is of the original due date thereof. Appellees further pleaded that after the 

! withstanding the annual premium due January 30, 1930, had not been 

ippellant promised to pay the loss sustained by them and assured them 

the policy was still in force and protected them from further loss on the 

the property covered thereby which had not been destroyed by such 

\ppellees also tendered the sum of $49, being the amount of the annual 
rremmuni due January 30, 1930, and paid the same into court. 

[he case was tried by the court without a jury and judgment rendered in 

- of appellees against appellant for the sum of $3,872.75, with legal interest 

n. Hence this appeal. 





Opinion. 

\ppellant by various assignments of error assails the action of the trial 
in rendering judgment for appellees. Appellant contends by various 
positions presented thereunder that appellees forfeited all rights under the 
sued on by their failure to pay the annual premium due January 30, 
within thirty days after that date. Appellant further contends therein 
the findings of the trial court that it had waived prompt payment of annual 
premiums at the time specified in the policy and its right to forfeit such policy 
- failure to make such payments, that such policy was in full force and effect 
e time of the fire, and that appellant, after the fire, with full knowledge 
facts, had waived any right to assert the forfeiture of such policy, are all 

ut support in the evidence and contrary thereto. 

The policy sued on provided that an annual premium should be paid thereon 
the 30th day of January of each year or within thirty days thereafter, and 
hat, if such premium was not paid within such time, such policy should be 
Ul and void. Appellee Williams testified that he was the managing partner, 
hat from the issuance of said policy in December, 1916, until the year 
22? he paid the premiums thereon promptly within the time specified. Ap- 
es introduced in evidence formal receipts from appellant acknowledging 
payment of such premiums for the years 1917 and 1918. Each of said re- 
ceipts contained the following recital: “Our policy which you hold is perpetual. 
It does not expire until cancelled by you or by this exchange. Consequently 
vou do not require a new policy.” Said witness further testified that he did 

t pay the annual premium on said policy for the year 1922 within the stipu- 
ted time; that some time in April thereafter appellant’s agent Crouch, who 
| taken his original application for said policy, called and reminded him that 

d not paid such premium; that he explained to him that January 30th 
Was taxpaying time, and that he was generally short of money at such time, 
nd that that was the reason why he had not sent a check for the premium; 
that said agent then offered to receive such premium, and that he gave him 
ck therefor: that he asked him in that connection it he would have to 
new policy since the old one was out of date; that the agent told him 

j that he did not have to have a new policy; that his policy was perpetual and 
ran until it was canceled by the exchange or by him, and that he could there- 

pay the premium at any time during the year; that he asked the agent 
would call to collect the premium each year; that he replied that he had 
territory to cover, but he would probably be there some time during 
ar; that thereafter witness waited until said agent came and then gave 
j him a check for the year’s premium. Appellees introduced checks showing 
t they paid the annual premium on said policy for the year 1923 to said 

Q on October 26th of said year; for the year 1924 on October 20th of. said 
the year 1926 on July 18th of said year; and for the year 1929 on 
Sth of said year. They also introduced a draft drawn by appellant on 
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them on June 1, 1925, for the premium for that year. They also introduced 
a receipt from appellant dated October —, 1927, for the premium for that 
year, and another receipt dated May 25, 1928, for the premium for that year. 
All except a small amount of the property covered by the policy sued on was 
destroyed by fire on March 16, 1930. The premium for that year had not been 
paid. Appellees notified appellant by wire at once, and appellant sent its ad- 
juster to examine into the circumstances of the fire and the amount of the 
loss. Said adjuster required appellees to sign the usual nonwaiver agreement. 
He then required a detailed statement of the loss, which appellees prepared 
and forwarded to him. Shortly thereafter the adjuster informed appellees that 
he could not do anything about the loss, and referred them to the exchange 
at its office in San Antonio. Appellee Williams then went to San Antonio, call- 
ed at the office of the exchange, and had a conversation with Mr. Carter, an 
executive officer thereof. He testified that Carter told him in that connection 
that they could claim that the policy was forfeited because the annual premium 
for that year had not been paid, but that it would look a little funny to cancel 
the policy after a fire when they had been taking appellee’s money year after 
year after the due date. He further testified that Carter said: “We are going 
to pay you, Williams, I don’t know just what, but after I come back from 
New York I will put it up to the board and we will settle this business.” He 
further testified that Carter told him in that connection that said policy was 
still in force on that part of the property insured which was not destroyed by 
the fire. He further testified that Carter was present in the courtroom, sit- 
ting by appellant’s counsel at the time. Appellees also introduced an itemized 
statement of the property destroyed and the value thereof. Appellee Williams 
was the only witness who testified. There was no attempt made to contra- 
dict his testimony in any particular. The court filed comprehensive findings 
of fact, and included therein a specific finding that the acts of Crouch in au- 
thorizing appellees to delay the payment of premiums were fully ratified by 
appellant, and that appellees relied thereon in deferring payment of premium 
for the vear 1930. 


{1] Appellant in the propositions presented asserts that the testimony fails 
to show that Crouch had authority to agree that appellees might defer the 
payment of premiums without forfeiture of their rights under the policy, and 
that appellant acquiesced in such agreement and ratified the same. The initial 
authority of the agent Crouch in the premises is, we think, immaterial. Three 
times during the eight successive years that appellant received and accepted 
the payment of past-due premiums, such payment was not made until the latter 
part of October. Nearly nine months of the current year had then elapsed, 
and only a little over three months of liability on the policy remained. If ap- 
pellees had understood that liability on said policy had been suspended for 
nine months, and that they had been without protection from loss or damage 
by fire for such period, as now contended by appellant, we can hardly conceive 
that they would have paid a full year’s premium to have said policy reinstated 
for the short period of three months. Appellant must necessarily have known 
that appellees understood that said premium was for an entire year’s protec- 
tion. The record further shows that appellant, without, so far as shown, any 
suggestion on the part of Crouch, drew a draft on appellees for the annual 
premium for the year 1925 on June Ist of that year, and that appellees paid 
said draft. The record further shows that it issued its receipts from its home 
office for the annual premiums for the years 1927 and 1928 long after the ex- 
piration of the thirty days’ grace allowed for the payment of such premiums 
These facts were sufficient to sustain the court’s finding that the exchange it- 
self, as distinguished from its agent Crouch, waived the payment of premiums 
within the time limited by the terms of the policy, and justified appellees in 
believing that failure to make prompt payment of such premiums did not avoid 
the protection promised by their policy. Dunken v. Aetna Life Ins. Co. (Tex. 


Civ. App.) 221 S. W. 691; Globe Mutual Life Ins. Co. v. Wolff, 95 U. S. 326, 


24 L. Ed. 387; McCorkle v. Texas Benevolent Ass’n, 71 Tex. 149, 8 S. W. 516. 


[2] Appellant assails the finding of the court that after the fire, and with 
full knowledge that the annual premium for the current year had not been 
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paid, it recognized its liability for the loss and declared that said policy was 
still in full force and‘effect as to the property covered thereby which was not 
destroyed by the fire, on the ground that Carter’s authority in the premises 
was not shown. Appellees’ testimony on this issue was not controverted. It 
showed that Carter claimed to be an executive officer of the exchange, that 
he was in charge of its home office, and that he was cognizant of all the facts 
concerning the fire. This, with the further fact that he was present in court, 
apparently representing the exchange at the trial, fully justified the court’s 
finding. We also think that his declarations to appellee Williams at that time 
were, when considered as a whole, outside of the terms of the non-waiver agree- 
ment. The testimony supports the finding that appellant, acting through said 
Carter, waived any right to defeat its liability for the loss sustained by appel- 
lees by reason of such fire on the ground that the policy at and prior to such 
fire had become null and void for failure to pay the current annual premium. 
Equitable Life Assurance Society v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 S. 
W. 625; Law v. Texas State Mutual Fire Ins. Co. (Tex. Com. App.) 12 S.W. 
(2d) 539; Id. (Tex. Com. App.) 16 S.W.(2d) 277. 

Appellees have filed cross-assignments of error in which they assert that 
the recovery allowed by the court for loss on their stock of merchandise is 
less than justified and required by the evidence. The policy sued on covered 
four separate buildings, all of which were a total loss. The court allowed 
the full amount claimed for the loss of such buildings. Said buildings were 
designated as the lumber shed, office building, frame building, and cement build- 
ing, respectively. The insurance on stock was distributed as follows: $5,000 
on lumber, timber, laths, shingles, pickets, post, sash, doors, blinds, etc., while 
contained in the lumber shed or in the yard immediately adjacent thereto; 
$275 on office furniture and fixtures, hardware, and paints, etc., while contained 
in the office building, and $400 on lime, cement, sash, doors, blinds, etc., while 
contained in the frame building. The cement building was empty at the time 
the policy was issued, and the same contained no provision for the insurance 
of merchandise while contained in such building. The testimony showed that 
appellee’s entire stock of merchandise was stored in said four buildings at the 
time of the fire. The court found that the loss on the stock contained in the 
lumber shed at that time was $1,872.75, on the stock contained in the office 
building $916.38, on the stock contained in the frame building $962.78, and on 
the stock contained in the cement building $584.10, and that the total loss sus- 
tained by appellees on their stock of merchandise was $4,336.01. The court 
held as a matter of law that appellees could not recover for loss of merchandise 
contained in the office building in excess of $275, the amount sepcified in the 
policy, and that they could not recover for loss of merchandise contained in 
the frame building in excess of $400, the amount specified in the policy. He 
further found that appellees could not recover anything for the loss of mer- 
chandise contained in the cement building because the policy did not provide 
for liability for such loss. The court restricted appellees’ recovery to the sum 
of $1,872.75 for loss on merchandise contained in the lumber shed, $275, for loss 
on merchandise contained in the office building and $400 for loss on merchandise 
contained in the frame building, amounting in the aggregate to $2,547.75. Ap- 
pellees contend they should have recovered the full amount of their loss on 
their stock of merchandise. 


[3] Appellees failed to except to the judgment rendered by the court. The 
court in his conclusions of law recited that appellees’ motion for judgment for 
the full amount of the loss sustained by them was overruled. No such motion 
is contained in the record. Neither is it shown that appellees excepted to the 
action of the court in refusing the same. Appellees are therefore not entitled 
to have such action reviewed. Duren v. Houston & T. C. Railway Co., 86 Tex. 
287, 291, par. 3, 24 S.W. 258; Continental Ins. Co. v. Milliken, 64 Tex. 46, 49; 
Rossetti v. Benavides (Tex. Civ. App.) 195 S. W. 208, 211, par. 9; Garitty v. 
Halbert (Tex. Civ. App.) 235 S. W. 231, 235, par. 2; Levy v. Engle Bros. Co. 
(Tex. Civ. App.) 192 S. W. 548, 549, par. 3; Jones v. Baugh (Tex. Civ. App.) 


277 S. W. 1091. 


[4-8] We have, however, examined appellees’ contention on its merits. 
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Appellees cite in support thereof article 4930 of the Revised Statutes, as amend- 
ed by Acts 1927, c. 33, § 1 (Vernon’s Ann. Civ. St. art. 4930). Said article pro- 
vides, in substance, that no breach or violation by the insured of any warranty, 
condition, or provision of a fire insurance policy shall constitute a defense to 
a suit for loss thereon, unless the same contributed to the destruction of the 
property. They also cite and rely on Allemania Fire Insurance Co. v. Angier 
(Tex. Civ. App.) 214 S. W. 450, and Standard Fire Insurance Co. v. Buckingham 
(Tex. Civ. App.) 211 S. W. 531. These cases hold that, where, by the terms of 
a policy, the property described therein is insured at a particular location and 
not elsewhere, the removal thereof to another location, though a breach of 
such condition, does not avoid the policy unless it is shown affirmatively that 
the removal contributed to cause the loss. Such a situation was considered by 
the Commission of Appeals in Fireman’s Insurance Co. vy. Alonzo, 112 Tex. 
283, 246 S. W. 82. The court there held that such removal violated a contrac- 
tual provision of the policy, that the effect of such violation was to suspend 
the policy while the property remained at any other location except that stipu- 
lated, and that no recovery could be had for the destruction of the property 
while away from the stipulated location. Such holding is in accord with the 
general rule that, if property is insured “while contained in” a certain build- 
ing, the location of the property must be regarded as an element of the risk, 
and that no recovery can be had for loss if such property is destroyed else- 
where. 6 Cooley’s Briefs on Insurance (2d Ed.) p. 4921 et seq. These author- 
ities are in harmony with the further rule that the location and situation of 
property as given in the policy constitute an essential element of description, 
and, where the same is not located as described, no recovery can be had for 
the loss thereof. First Nat. Bank v. Lancashire Ins. Co., 62 Tex. 461, 464; 2 
Cooley’s Briefs on Insurance (2d Ed.) p. 1197 et seq. We are of the opinion 
that the provisions of the policy sued on constituted a contractual distribu- 
tion of the risk and a limitation of liability for the loss of the stock of mer- 
chandise contained in each of the respective buildings named therein. Ap- 
pellant was therefore not liable beyond the amount stipulated for the mer- 
chandise contained in the office building and the frame building, nor for any 
amount for merchandise contained in the cement building. See, also, Parker- 
Russell Mining & Mfg. Co. v. Insurance Co. of North America, 209 Mo. App. 
503, 240 S. W. 248, 251, pars. 3 to 5 inclusive, and authorities there cited; 
Benton v. Farmers’ Mutual Fire Ins. Co., 102 Mich. 281, 60 N. W. 691, 26 L. R. 
A. 237. We are not unmindful of the fact that by the terms of the policy the 
stock of merchandise in the lumber shed and in the yard immediately adjacent 
thereto was insured for the sum of $5,000, and that only $1,872.75 was recovered 
for loss thereon. Appellee Williams testified that they did not keep any of 
their stock of lumber, etc., outside in the yard, but kept it all in the lumber 
shed; that the estimated value of the contents of said shed at the time the 
policy was written was about $6,500; that at the time of the fire their lumber, 
etc., was stored in the lumber shed, their lime, etc., in the frame building, and 
their office furniture and fixtures and paints, ete., in the office building; that 
they had never kept any of the stock outside; that all the buildings were separate 
and contained separate materials. Said witness further tesified that a part of 
the lumber contained in the lumber shed was saved, and, in that immediate 
connection, that they had more than five or six thousand dollars worth of 
tumber in that shed at the time of the fire, but that the loss on the contents 
of such building was the sum of $1,872.75 only, as aforesaid. The distance from 
the lumber shed to the cement building was not shown. Appellees contend 
in this connection that the stock stored in the cement building was “in the 
vard immediately adjacent” to the lumber shed within the terms of the policy. 
We think, in view of the foregoing testimony, that the holding of the trial 
court to the contrary should be sustained. 
The judgment of the trial court is affirmed. 
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GULF INS. CO. v. BECKVILLE RURAL HIGH SCHOOL DIST. NO. 3 et al. 
No. 4014. 
Court of Civil Appeals of Texas. Texarkana. April 21, 1931. 
Rehearing Denied April 23, 1931. 
38 Southwestern Reporter (2d) 828. 
1. INSURANCE. 

Insurance agent, who merely placed fire policy for school trustees, field not 
trustees’ agent for accepting notice of cancellation. 

The evidence disclosed that the agent, who represented several com- 
panies, had voucher signed by school trustees for insurance on the school 
bulding, but there was no designation of any particular insurance com- 
pany with which the insurance should be placed, and the trustees did not 
contemplate more than one policy of insurance. 

(For other case, see Insurance, Dec. Dig. § 229[3].) 

2. INSURANCE. 

Where original fire policy was never canceled and no additional insurance re- 
quested, second policy placed by agent with another company was ineffective. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

3. INSURANCE. 

That agent, representing insurance companies, advised one company that 
policy had been canceled, and another company substituted, did not estop second 
company to deny liability. 

(For other cases, see Insurance, Dec. Dig. § 373{[1].) 

\ppeal from District Court, Panola County; R. T. Brown, Judge. 

\ction by the Beckville Rural High School District No. 3 against the Gulf 
Insurance Company and another. From a judgment adverse to it, defendant 
named appeals. 

\ffirmed. 

E. G. Senter and R. W. Mayo, both of Dallas, for appellant. 

Woolworth & Baker, of Carthage, and B. F. Vaughan, Jr., of Dallas, for 
appellees. 

SELLERS, J. 

The plaintiff, Beckville rural high school district No. 3, instituted suit against 
both the Gulf Insurance Company and the Great States Insurance Company in the 
district court of Panola county, Tex., alleging that on or about the 6th day of 
June, 1929, the trustees of the plaintiff school district were in possession, charge, 
and control of a certain school building, known as the Scruggs School Building, 
and equipment therein; that on the same day the Gulf Insurance Company had 
issued its policy of insurance No. 3423, in consideration of the premium paid 
therefor to J. E. Campbell, agent of the Gulf Insurance Company, insuring said 
property against loss or damage by fire to the amount of $1,000 on building and 
$250 on equipment; that on or about the 6th day of August, 1929, the Gulf In- 
surance Company attempted to cancel said policy without giving five days’ notice 
to the trustees as provided in said policy, and that said cancellation and attempted 
cancellation was unknown to plaintiff until after the fire; that after the at- 
tempted cancellation of said policy on or about the 6th day of August, 1929, 
the Great States Insurance Company issued to plaintiff school district its policy 
of insurance, bearing No. 153472, in consideration of premium paid to J. E. 
Campbell, agent of said defendant, insuring plaintiff against loss or damage by 
fire in the amount of $1,000 on the school building and $250 on the equipment; 
that thereafter on or about the 29th day of August, 1929, defendant Great States 
Insurance Company attempted to cancel its policy without the giving of five 
days’ notice to the trustees as provided in the policy, and that said cancellation 
and attempted cancellation was unknown to plaintiff until after the fire; that 
on January 7, 1930, said school building and equipment therein were totally 
destroyed by fire, said building being of the value of $2,000 and the equipment 
of the value of $500. Plaintiff prayed for joint and several judgment against the 
defendants in the sum of $1,250. ; 

Defendant Gulf Insurance Company answered by general demurrer and gen- 
eral denial, by a plea of other insurance prohibited by the terms of said policy, 
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by the plea that Campbell was the agent of the school trustees with authority to 
accept notice of cancellation and that notice was duly given and the policy can- 
celed; that a policy in the Great States Insurance Company was substituted for 
the Gulf Insurance Company policy by Campbell, the agent for the plaintiff, and 
that the plaintiff ratified this substitution and ratified the entire transaction and 
waived notice of cancellation of the Gulf policy, and the Gulf Insurance Company 
relied upon the said representation, and the Great States Insurance Company is 
now estopped to deny such substitution, and the Gulf Insurance Company prayed 
for judgment that if any lability be found against it that it have judgment over 
against the Great States Insurance Company. 

The Great States Insurance Company answered by general demurrer 
general denials; that on or about the 6th day of June, 1929, the Gulf Insur- 
ance Company issued a policy of insurance described in its petition which pro- 
vided that the policy might be canceled by the company upon giving five days’ 
notice of cancellation; that the policy was never canceled because no such notice 
was ever given to the trustees; that at all times it remained as valid and sub- 
sisting insurance and was in full force and effect at the time of the fire; that 
said insurance was all of the insurance contemplated or desired by plaintiff; 
that any policy in the Great States Insurance Company on said property at- 
tempted to be issued by any agent was never delivered or attempted to be de- 
livered to the assured, never accepted by the assured and never heard of prior 
to the fire, and never became effective; that if it should be mistaken in the fore-° 
going allegation and in the event it should be found that the Gulf policy was 
canceled prior to the fire complained of, that likewise its policy, which has the 
same provision in reference to cancellation as the Gulf policy, was canceled and 
notice of the cancellation given to the assured more than five days prior to the 
fire, and that it has no liability thereon. 

The case was tried before the court on August 21, 1930, and the court ren- 
dered judgment for plaintiff against the defendant Gulf Insurance Company in the 
sum of $1,250, and in favor of the defendant Great States Insurance Company. 
From this judgment the Gulf Insurance Company has appealed. 

The evidence offered upon the trial of the case was undisputed, and the 
court, at appellant’s request, filed findings of fact and conclusions of law which, 
as we view it, are supported by the evidence and are as follows: 

“Findings of Fact. 

“1. J. E. Campbell was the duly authorized agent of the Gulf Insurance Com- 
pany at Carthage, Texas, from June 6, 1929, until and including August 6, 
1929,- with authority to accept application for and issue fire insurance and _ re- 
ceive the premiums therefor. 

“2 On or about June 6, 1929, the trustees of the Beckville Rural High School 
District No. 3, of Panola County, did request said Campbell to issue a policy 
of fire insurance on a certain school building known as the Scruggs Schoolhouse, 
giving the said Campbell a school warrant in the amount of $37.50 for the pay- 
ment of the premium on said policy of insurance. 

“3. No particular company was designated by the school trustees. 

“4 Policy No. 3423 was issued by the said Campbell in the Gulf Insurance 
Company, which policy provided for the payment of $1,000.00 on the building 
and $250.00 on the furnishings in connection with the destruction by fire from 
the date above mentioned until June 6, 1930; and said school warrant was 
paid on or about June 10th by the First State Bank of Carthage, Texas, the 
county depository, to the said Campbell. 


and 


“5 Ihe school trustees considered said Campbell as an insurance agent, and 
said Campbell was the agent of the Gulf Insurance Company at the time applica- 
tion was made to him for said insurance, and at the time the policy of the Guli 
Insurance Company was issued by him as such agent. 

“6. That said policy of insurance provided: “This policy shall_be canceled at 
any time at the request of the insured or by the company by giving five days 
notice of such cancellation; that if this policy shall be canceled as hereinbefore 
provided, or hecome void or cease, the premium having been actually paid, the 
unearned portion shall be returned on surrender of this policy or last renewal, 
this company retaining the customary short rate, except that when this policy is 
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cancelled by this company by giving notice it shall retain only the pro rata pre- 
mium.” 

“7, On or about August 6, 1929, one Bushell, Special Agent of the Gulf 
Insurance Company, did instruct said Campbell to cancel said policy of insurance. 
Campbell stated to Bushell that the policy had just been cancelled and sent to 
the company. The company received said policy at its office in Houston, Texas, 
on or about August 9, 1929. No notice of cancellation was ever made to the 
school trustees, and no premium was ever returned, and the trustees had no 
knowledge of the above action menticned in this paragraph until after the fire 
which destroyed the Scruggs building. 

“8. That the said J. E. Campbell was on August 6th the duly authorized agent 
of the Great States Insurance Company, with authority to issue fire imsurance 
policies and accept the premiums therefor. 

“90. On August 6, 1929, the said Campbell issued policy of fire insurance No. 
153472 in the Great States Insurance Company covering the Scruggs School Build- 
ing, which policy provided for the payment of $1,000.00 on the building and $250.00 
on the furnishings in connection with the destruction by fire from the date above 
mentioned until June 6, 1930. 

‘10. The trustees of the Beckville Rural High School District No. 3 of 
Panalo County did not request and did not know of the issuance of this policy 
until after the fire which destroyed the Scruggs School Building, and paid no 
premium therefor. 

“11. On the 29th day of August, 1929, said Campbell was instructed to can- 
cel the Great States policy, and same was canceled on that day, and no notice 
of cancellation was ever given to the school trustees. 

“12. On January 7, 1930, said Scruggs School Building was destroyed by 
fire, said building was worth in excess of $2,000.00, and the equipment therein 
was worth in excess of $500.00, and the loss by fire to said school building was 
in excess of $1,000.00 and the loss by fire to said equipment was in excess of 
$250.00, the loss being total. 

“13. Shortly after January 7, 1930, the trustees of the Beckville Rural High 
School District No. 3, learned for the first time that the Gulf policy had been 
attempted by the company to be canceled, and learned for the first time that 
a policy had been attempted to be substituted in the Great States Insurance Com- 
pany, and made claim under both policies in the amount of $1,250.00. 

“14. Liability was denied by both companies. 

“15. That no insurance was requested by the school trustees of said Camp- 
bell, except a policy covering $1,000.00 on building and $250.00 on contents: that 
said trustees desired no other or further insurance; that said Campbell was not 
made the agent of said school trustees in any wise for the purpase of accept- 
ing notice of cancellation of policies.” 


“Conclusions of Law. 

‘1. The policy in the Gulf Insurance Company was a valid policy at the time 
of the fire, since it had not been canceled prior to the fire. 

“2. Campbell was not the agent of both the school trustees and the Gulf 
and or Great States Insurance Company, and notice to him of cancellation does 
not bind the trustees. 

“3. The policy in the Great States Insurance Company never took effect 
because at all times there was a valid and subsisting insurance policy in the Gulf 
Insurance Company in full force and effect, and the policy in the Gulf Insurance 
Company was all the insurance contemplated or desired by the plaintiff, and 
the attempt on the part of the agent to issue the policy in the Great States In- 
surance Company on the same property was without force and effect because 
it never was delivered or attempted to be delivered by the insurer to the insured, 
and never accepted by them, and never heard of by them prior to the fire com- 
plained of. 

“4 The statements of the said Campbell with reference to the issuance of the 
policy in the Great States Company to the special agent of the Gulf company 
did not constitute an estoppel because said Campbell was at the same time the 
agent of both companies, with full knowledge of the entire transaction.” 

It is insisted by the appellant that the trial court erred in entering judgment 
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against it for the reason that the undisputed evidence shows that its policy had 
been canceled long before the fire occurred, and the policy of the Great States 
Insurance Company substituted in its stead. 

It is admitted by appellant that its policy upon the school building and its 
equipment was issued June 6, 1929, for a period of one year, and was in all 
respects valid from the date it was issued until August 6, 1929, at which time 
appellant insists its policy was canceled. To sustain appellant’s contention, it 
would be necessary for this court to hold that appellant’s agent, Campbell, was 
also the agent of the school trustees to accept notice of cancellation of its 
policy, there being a clause in the policy providing for five days’ notice to the 
assured before the company could cancel the policy, which notice it is admitted 
was never given the trustees. Appellant’s agent, Campbell, never testified on the 
trial of the case and the only testimony to show agency of Campbell for tl 
trustees was that given by the trustees who signed the voucher for the insurance. 

Mr. Barnett, president of the board of trustees, testified: “Mr. Campbell came 
into my drug store one Saturday and told me that Mr. House, the trustee from 
the Scruggs District, wanted to reinsure the school building as the policy had 
lapsed. He said, ‘I have a voucher there that has been filled out and signed by 


\ 


Mr. House,’ and so I signed it. I signed it with the understanding that it was 


it 






the policy or the premium for the fire insurance policy on the Scruggs School 
building. No one in any way after that time gave me any character of notice 
about the cancellation of this policy. The first time I knew that an attempt had 
been made to cancel the policy was after the building had burned. He did not 
tell me what insurance he was going to issue with reference to the 





policy or 
what company would issue it. I have never carried any insurance with Mr. Camp 
bell before. The school board had not had any previous dealings with Mr. Camp- 
bell. The schools had consolidated just a few months prior to that time and 
that was the first time it fell on the Consolidated Trustees. He (Campbell) said 
it was for fire insurance on the Scruggs School Building. He said that the 
premium was $37.50 but of course I did not know anything about the rate, and 
that was for the fire insurance on that building. I did not contemplate more than 
one policy of insurance when I signed that draft.” 

Mr. J. O. House, a member of the board of trustees, testified as follows. 
“T was working in the Matthews Mercantile Company here in Carthage at the 
time I signed this voucher payable to J. E. Campbell for this insurance. Prior 
to the time I signed the voucher, Mrs. Jordan, the County Superintendent of 
Schools, asked me one day if I knew that the policy had lapsed and I told her 
I did not but that I would take it up with the Board of Trustees or with Mr. 
Barnett. It was a week or ten days after that before I saw Mr. Campbell. He 
came into the store and said he wanted me to sign a warrant and he said he 
was getting me some insurance on the building. I signed the warrant. I never did 
receive and character of notice that they were attempting to cancel that policy. 
The first time I ever knew that they had attempted to cancel the policy was 
after the building had burned. T did not know of any attempt on the part of Mr. 
Campbell to write another insurance policy on that building. I did not know 
anything about the companies that Mr. Campbell represented. I did not even ask 
Mr. Campbell to write the insurance. He came to me and told me he was getting 
the insurance for the school building.” 


{1, 2] It will be noticed from this evidence that there had been no previous 
business relations between Campbell and the trustees of the Beckville rural high 
school district from which the inference could be drawn that the trustees had 
made Campbell their agent for any purpose, nor was there any request by the 
trustees of Campbell to act for them in any capacity. As we view the evidence 
of the trustees, Campbell was never made the agent for them for any purpose, 
unless it was to select from the companies he represented the one in which he 
would place the insurance, and when he did that, by placing the same with ap- 
pellant, his agency ceased and he was thereafter unauthorized to act for the 
trustees, and notice to Campbell by the appellant of cancellation of its policy 
was not notice to the trustees. Commercial Union Co. v. Urbansky et al., 113 
Ky. 624, 68 S. W. 653. 


From the above holding, it follows that the policy of the Gulf Insurance 
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Company was never canceled and was, therefore, at the time of the fire, in full 
force and effect, and there being no request by the trustees of Campbell for 
additional insurance on the school building or any intention on their part to ac- 
cept the insurance by Campbell in the Great States Insurance Company, such 
icy never took effect, and therefore no liability had been established against the 
Great States Company. 
[3] It is insisted, however, by appellant that the facts of this case show such 
nduct on the part of Great States Insurance Company as will estop it to deny 
’ that its policy was substituted for that of appellants. We are unable to agree 
th appellant that the evidence establishes such equities in its favor as would 
estop the Great States Company to deny its liability. Appellant’s liability was 
occasioned by its failure to give the trustees the five days’ notice as required in 
ts policy, and the fact that Campbell, who was the agent of both companies, 
lvised appellant that its policy had been canceled and a policy in the Great States 
Company substituted in its stead, when in fact there had been no cancellation of 
appellant’s policy, would not be binding on the Great States Company to such 











extent that it relieved the appellant of giving the trustees the notice required 
s policy. Appellant knew that its policy would be in force for twelve months 
ss it gave the trustees the notice required, and nothing was done by the Great 
tes Company, so far as this record discloses, to relieve them from giving such 





The judgment of the trial court is affirmed. 


WINFREY v. GIRARD FIRE & MARINE INS. CO. No. 5724 
Supreme Court of Texas. May 16, 1931. 
38 Southwestern Reporter (2d) 1099, 
1. INSURANCE. 

Respecting policy requiring sole ownership, stepfather and stepdaughter acquir- 
ng interests in furniture under will held possession in common (Rev. St. 1925, 
art. 4172). 

It appeared that stepfather was bequeathed one-half of furniture in 
question during his life, with reversionary interest to stepdaughter, who 
received the other one-half absolutely; and that stepfather, having pur- 
ported to buy stepdaughter’s interest in furniture from her guardian 
without obtaining authorization or approval of probate court, took out 
fire insurance policy thereon, wihich contained stipulation avoiding policy 
if insured’s interest in property be other than unconditional and_ sole 
owner 
(For other cases, see Insurance, Dec. Dig. § 282{4].) 

2. INSURANCE. 

Respecting policy requiring sole ownership, where stepdaughter acquired in- 
terest in furniture under will, insured stepfather acquired no title by stepdaugh- 
ter’s guardian’s unauthorized sale. 

It appeared that stepfather, before taking out fire insurance policy 
stipulating that policy should be void 1f insured’s interest was not uncon- 
ditonal and sole ownership, was duly appointed administrator of his de- 
ceased wife’s estate and entered into oral agreement with stepdaughter’s 
suardian, whereby he ostensibly acquired stepdaughter’s interest in fur- 

niture bequeathed to her by her mother, but probate court never ap- 
4 proved transaction or authorized guardian to sell property. 


in NR 


(For other cases, see Insurance, Dec. Dig. § 282[4].) 

INSURANCE. 

Respecting policy requiring sole ownership, equitable right, if any, accruing 
insured stepfather by guardian’s unauthorized sale of stepdaughter’s interest 





furniture did not extend beyond that of lienholder in possession to secure 
mbursement (Rev. St. 1925, art. 4172). 
(For other cases, see Insurance, Dec. Dig. § 282[4].) 
INSURANCE. 
That insured was not sole owner, as fire policy required, precluded recovery. 
(For other cases, see Insurance, Dec. Dig. § 282[1].) 
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Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Suit by A. A. Winfrey against the Girard Fire & Marine Insurance Company. 
A judgment for plaintiff was reversed and judgment rendered for defendant by 
the Court of Civil Appeals [26 S. W. (2d) 701], and plaintiff brings error. 

Affirmed. 

A. A. Winfrey, of Dallas, Austin C. Hatchell, of Longview, and John Davis 
and P. D. Crawford, both of Dallas, for plaintiff in error. 

E. G. Center and M. H. Baughn, both of Dallas, for defendant in error. 

Harvey, C. 

This suit was brought by the plaintiff in error, A. A. Winfrey, against the 
defendant in error, the Girard Fire & Marine Insurance Company, to recover on a 
fire insurance policy covering certain household furniture. The case was tried 
without a jury, and judgment was rendered for Winfrey for the amount of the 
policy, with interest. The Court of Civil Appeals reversed that judgment and 
rendered judgment for the insurance company. 26 S. W. (2d) 701. Winfrey 
was granted the writ of error. 

The material facts are undisputed. They are substantially as follows: 

The wife of A. A. Winfrey died in January, 1928, leaving a will which was 
duly probated. By the will, she devised and bequeathed one-half of all her 
property to Winifred Ford, her minor daughter by a former marriage, and to 
Winfrey the other half, during his life, with reversionary interest to Winifred 
Ford. At the time Mrs. Winfrey died, she and her husband owned, among other 
property, the household furniture involved in this controversy. A piano and a 
few other pieces of the furniture were owned in severalty by Mrs. Winfrey in 
her separate right; all the rest belonged jointly to the separate estate of Mrs. 
Winfrey and the community estate of her and her husband, A. A. Winfrey. After 
Mrs. Winfrey's death, Winifred Ford was taken into the home of one Edwards, 
who had been duly appointed guardian of her person and estate by the probate 
court of Dallas county. Winfrey was duly appointed administrator of the estate 
of his deceased wife. Winfrey and Edwards, the guardian, entered into an oral 
agreement to the effect that, in exchange for Winifred’s interest in said furniture, 
Winfrey would give $60 cash and the life interest in certain real estate devised 
to him by the will. Winfrey paid the guardian the $60 in cash, as called for 
by the agreement, and Winfrey considered the trade closed. The probate court 
never authorized Edwards, the guardian, to sell or exchange any of the personal 
property belonging to Winifred; nor did said court ever authorize or approve the 
above transaction which occurred between Winfrey and the guardian. Subsequent 
to said transaction, Winfrey took out the fire policy in controversy, by the terms 
of which the insurance company insured Winfrey against loss on account of the 
destruction of the above-mentioned furniture by fire. The policy contained the 
following stipulation: “This entire policy, unless otherwise provided by agreement 
endorsed herein or added hereto, shall be void if the interest of the insured in the 
property be other than unconditional and sole ownership.” 

[1-5] Some three months after the policy issued, the furniture was destroyed 
by fire. The insurance company rejected Winfrey’s claim for indemnity on the 
ground that the interest of the latter in the furniture, at the time the policy issued, 
was not unconditional and sole ownership, in that Winifred Ford owned a _ sub- 
stantial undivided interest therein. Later a suit was filed in the district court of 
Dallas county, by Winifred Ford, acting through her said guardian, against A. A. 
Winfrey. The next day after said suit was filed, an agreed judgment was entered 
therein. The judgment purports to adjudge that the community estate of Winfrey 
and his deceased wife, at the time the latter died, consisted of an undivided interest 
in certain specified parcels of réal estate, and that Mrs. Winfrey, at the time she 
died, “owned no other or further interest in any property, real or personai.” 
The judgment further recites that A. A. Winfrey was, at the time his wife died, 
scized and possessed “as his individual and separate estate” of an undivided 
interest in certain specified real estate and of the furniture which is involved in 
the present controversy. It was adjudged that said furniture belonged to the 
separate estate of A. A. Winfrey, and that “all of the title, interest and estate 
therein is hereby divested out of said plaintiff, Winifred Ford, and vested in the 
defendant, A. A. Winfrey.” The judgment also purports to fix and establish the 
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respective interests of Winfrey and Winifred Ford in the several parcels of real 
estate described in the judgment. After that judgment was entered, the present 
suit on the fire policy in question was brought by Winfrey. In defense, the insur- 
ance company set up the policy stipulation quoted above. 


The only question pre- 
sented for consideration here is whether or 


not, under the facts stated, the interest 
of Winfrey in the furniture, at the time the policy issued, was other than uncon- 
ditional and sole ownership, within the meaning of the said policy stipulation. The 
question is not difficult of solution. Disregarding, for present purposes, the 
reversionary interest in the furniture which was acquired by Winifred Ford under 
her mother’s will, she acquired an undivided interest, of substantial extent, in the 
furniture. The property right to this undivided interest passed to Winifred Ford 
on the death of her mother. With reference to this undivided interest, Winfrey 
acquired no property right at all. By virtue of the will, he was not even entitled 
to exclusive possession of the furniture, for the reason that Winifred, through 
her guardian, was entitled to possession in common with him. R. S. art. 4172. 
The agreement respecting the furniture, which was made between Winfrey and 
the guardian, together with the payment of the $60 to the latter, gave Winfrey no 
title, either legal or equitable, to Winifred’s undivided interest in the furniture. 
The guardian had no authority from the probate court to bind Winifred by his 
agreement in this respect, or to dispose of her property as he undertook to do. 
lf, in connection with that transaction, any equitable right at all, in respect of 
Winifred’s undivided interest in the furniture, accrued to Winfrey, such right 
did not extend beyond that of a lienholder in possession, to secure reimbursement 
for the purchase money paid in pursuance of said agreement. Harrison vy. Ilgner, 
74 Tex. 86, 11 S. W. 1054. When the fire policy issued, Winfrey was not the 
unconditonal and sole owner of the furniture, as contemplated by the policy 
stipulation under consideration; consequently no liability against the insurance 
company arose from the policy. Fireman’s Fund Insurance Co. v. Wilson (Tex. 
Com. App.) 284 S. W. 920. The agreed judgment, which was entered after the 
fire, by the district court of Dallas county, in the suit between Winifred and 


Winfrey, did not in any wise bind the insurance company, since the company is a 
stranger to such judgment. 

The judgment rendered by the Court of Civil Appeals in favor of the defend- 
ant in error should be affirmed. 

Cureton, C. J. 


The foregoing opinion is adopted as the opinion of the Supreme Court, and 
judgment will be entered in accordance therewith. 
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MARINE 


ZETNA INS. CO. v. HOUSTON OIL & TRANSPORT CO. No. 5812. 
Circuit Court of Appeals, Fifth Circuit. April 21, 1931. 
49 Federal Reporter (2d) 121. 
1. INSURANCE. 

Insurance contract may consist of several separate documents, which must be 
construed together, if possible. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

2. INSURANCE. Pe 

Written clause, indorsement, on rider, inconsistent with provisions of printed 
insurance policy, must prevail. 

(For other cases, see Insurance, Dec. Dig. §§ 149, 150.) 

3. INSURANCE. ; 

Insurance contract, any part of which is ambiguous, must be construed 
strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, INSURANCE. 

Marine insurance contract must be interpreted in light of practical, sound 
common sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Construction of marine insurance policy and attached riders together as one 
contract /ield necessary. 

The policy covered loss of vessel by fire and perils of harbors ond 

other waters within permitted navigation limits, while attached riders lim- 
ited coverage to loss by fire only, limited vessel to navigation of Texas 
coastwise waters and their inland tributaries, permitted ten gallons of 
gasoline on board, permitted charter of vessel, extended policy to cover 
expense of removal to port of repair, if damaged by fire, and declared all 
clauses and conditions in policy at variance with rider void. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

6. INSURANCE. 

Watchman warranty, being material to risk covered by time fire policy on 
tug, will not be held waived, unless clearly shown by indorsement on policy. 

(For other cases, see Insurance, Dec. Dig. § 385.) 
7. INSURANCE. 

Marine insurance policies are governed by general admiralty law. 

(For other cases, see Insurance, Dec. Dig. § 125[1].) 
8. INSURANCE. 

_. Watchman clause in policy covering loss of tug by fire held not waived by 

riders, one of which provided that all clauses and conditions of policy in conflict 
therewith are waived. 

(For other cases, see Insurance, Dec. Dig. § 384.) 

10. INSURANCE. 
_. Express warranties in marine insurance policies must be literally complied 
with. 

(For other cases, see Insurance, Dec. Dig. § 267.) 

11. INSURANCE. 

[erm “watchman” in policy, requiring insured to keep competent watchman in 
charge of insured vessel, implies one in position to see and in close proximity to 
vessel at all times. es 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 

12. INSURANCE. et 

Warranty that insured would employ competent watchman and keep him in 
charge of insured vessel at all times held breached by his absence from vessel for 
9 to 16 hours with insured’s permission. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 
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13. INSURANCE. 

State law, authorizing recovery by mortgagee, to whom loss is payable under 
fire insurance policy, notwithstanding insured’s breach of warranty, held inapplic- 
able to policy covering vessel on navigable waters of United States (Rev. St. Tex. 
1925, art. 4931). 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

14. INSURANCE. 

Assignee, to whom loss is made payable in simple terms by marine insurance 
policy, is merely insured’s agent to receive money and bound by any act of insured 
forfeiting policy. 

(For other cases, see Insurance, Dec. Dig. § 311[2].) 

15. INSURANCE. 

Watchman warranty in policy covering loss of tug by fire held not waived by 
insurer’s retention of premium, received in usual course of business before loss, 
where unearned part was tendered before termination of action on policy. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

16. INSURANCE. 

Retention of premium, to constitute waiver of insured’s breach of warranty, 
must amount to estoppel. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from the District Court of the United States for the Southern District 
of Texas; Joseph C. Hutcheson, Judge. 

Libel by the Houston Oil & Transport Company against the A®tna Insurance 
Company. Decree for libelant, and respondent appeals. 

Reversed and remanded with instructions. 

J. Newton Rayzor, of Houston, Tex. (Royston & Rayzor, of Houston, Tex., 
on the brief), for appellant. 

Carl G. Stearns, of Houston, Tex. (Fulbright, Crooker & Freeman, of Houston, 
Tex., on the brief), for appellee. 

Before Bryan and Foster, Circuit Judges, and Dawkins, District Judge. 

Foster, Circuit Judge. 

Appellee, the Houston Oil & Transport Company, filed a libel in admiralty to 
recover on an insurance policy issued by appellant, the Atna Insurance Company, 
covering the loss of the tug Minnie R. by fire to the amount of $7,500. The suit was 
brought on behalf of appellee, the Peden Iron & Steel Company, and the Guaranty 
Trust Company, mortgagees, named as payees in the policy of insurance, and on 
behalf of the City Bank & Trust Company, successor to the Guaranty Trust Com- 
pany. A decree was entered in favor of appellee for the full value of the policy with 
interest. This appeal followed. 

There is no material dispute as to the facts. The policy No. 61,660, on the A. 
I. A. inland form, was issued to the Houston Oil & Transport Company, with a 
clause stating simply, “On account of whom it may concern, loss, if any, payable 
to Peden Iron and Steel Co. and Guaranty Trust Co. or order.” Of itself the 
policy covered any loss of the vessel from fire and the perils of harbors and other 
waters within the limits of navigation permitted, within one year from February 
14, 1928. The policy contained a clause which, so far as material was as follows: 
“Warranted by the assured that the said vessel shall at all times during the con- 
tinuance of this policy * * * shall at all times have a competent watchman on board, 
except that when the vessel is laid up and out of commission she shall be in 
charge of a competent watchman.” 

And another clause, as follows: “It is understood and agreed that no custom, 
usage or waiver of any kind shall affect, control or void any warranty or condition 
of this policy, unless these insurers shall signify their consent thereto by endorse- 
ment hereon in writing.” 

Also, written into the policy was this clause: “Notwithstanding anything herein 
contained to the contrary, this insurance warranted covering the risk of fire only, 
as per form attached.” 

In conformity to the last-quoted clause, attached to the policy was a rider, 
rather complete in itself, limiting the policy to loss by fire only and limiting the 
vessel to the use and navigation of Texas Gulf coastwise waters and all inland 
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tributaries thereto. Another rider was also attached which contained clauses 
permitting ten gallons of gasoline to be on board, permitting the charter of the 
vessel, and extending the policy to cover the expense of removal to a port of 
repair, in the event of damage by fire, and also containing the following printed 
clause: “All clauses and conditions in this policy to which this form is attached 
at variance with or in conflict with the above are hereby waived and declared 
void.” Both riders contained the statement “attached to and made part of policy 
No. 61,660 of the Aetna Insurance Company.” : 


A condition of the policy was that no petroleum or petroleum products or 
any explosive could be carried as cargo unless by special agreement in writing. 
Nothing was said in the policy relative to the right of the owner to charter the 
vessel. 

In July, 1928, the tug was laid up in Irish Bend, 18 miles from the city of 
Houston, at a point about 500 feet from the Houston ship channel. Two barges 
and a launch belonging to appellee were also laid up at the same place. The 
‘ug was totally destroyed by fire which started on the morning of September 
23, 1928, some time between 4 and 6 o'clock. On the day before the fire, Mr. 
Kelly, the president of the Houston Oil & Transport Company, visited the ves- 
sel. She had a watchman, who may be considered competent, on board, but he 
was granted permission by Kelly to absent himself and go to Houston to procure 
supplies and clothing. He left with Kelly about 4 o’clock in the afternoon of 
September 22 and did not return until 8 o'clock the following morning, by which 
time the tug had been entirely destroyed. Kelly understood that the watchman 
would return not later than 1 or 2 o’clock in the morning but did not give him 
any orders as to the time of returning. Testimony was offered to show that it 
was the general custom in the port of Houston for watchmen of laid-up vessels 
to absent themselves for the purpose of getting necessary supplies and clothing. 
The proof falls short of showing any such general custom of the port. The place 
where the tug was laid up was isolated with no telephone handy, no houses near 
by, and no one was in the vicinity when the fire occurred. The tug had several 
fire extinguishers, more than the usual number, in good order, on board, and 
the watchman habitually slept on her when he was there. 


Appellant defended on the ground that the watchman warranty of the policy 
had been breached. Appellee denied any breach of the warranty and raised 
the points that the riders attached to the policy contained the whole contract 
and the watchman clause was not effective; that as the loss was payable to 
mortgagees, recovery could not be effected by any act of the owner, that the 
breach of warranty was waived by retention of the premium until after suit. 
The District Court, as appears by an opinion in the record, while discussing the 
questions raised, did not find it necessary to decide any of them except as to 
the breach of warranty. As to that he held that the warranty had not been 
breached. 


[1-4] It is well settled that an insurance contract may consist of several sep- 
arate documents and if possible they must be construed together. But a clause 
written in, an indorsement, or a rider inconsistent with the provisions of the print- 
ed policy must prevail. And if any part of the contract is ambiguous, it must be 
construed strongly against the insurer. However, a contract of marine insur- 
ance must be interpreted in the light of practical, sound common sense. Peters 
v. Warren Ins. Co., 14 Pet. 99, 10 L. Ed. 371. 


[5, 6] It is evident that in this case the policy and the two riders must be 
construed together to form one contract. The policy issued before the vessel 
was laid up, but, as a time policy, it was intended to cover the vessel whether 
laid up or in commission. The watchman warranty was very material to the 
risk. In fact, the presence of a watchman would be more likely to prevent loss 
by fire when the vessel was laid up than loss from perils of the waters or fire 
when the vessel was in commission and manned by a full crew. It is inconceiv- 
able that an insurer would enter into a contract waiving this essential provision. 
Certainly that conclusion could not be reached unless clearly shown by endorse- 
ment on the policy in some way. The riders do not expressly waive this war- 
ranty and there is nothing in them inconsistent therewith. It may be said that 
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this was the practical construction given the policy by appellee by employing a 
watehman. 

[7, 8] Appellee relies upon the case of New York & P. R. S. S. Co. v. Atna 
Ins. Co. (C. C. A.) 204 F. 255, to sustain the contention that the rider formed 
the whole contract and superseded the terms of the policy, including the watch- 
man clause. That case is not in point, as it appears that the rider contained 
a clause substituting its terms and conditions for those of the policy and pro- 
viding that the latter were thereby waived. The same may be said of other 
cases cited on this point. No such condition appears in the riders involved in 
this case. We need not review the other decisions cited by appellee. Policies 
of marine insurance are governed by the general admiralty law. In construing 
them we prefer to follow the decisions of the federal courts and other admiralty 
courts and to put aside decisions of state courts where they are in conflict. We 
conclude that the watchman clause was not waived and was in full force when 
the fire occurred. Shamrock Towing Co. v. American Ins. Co. (C. C. A.) 9 F. 
(2d) 57; AEtna Ins. Co. v. Sacramento Stockton S. S. Co. (C. C. A.) 273 F. 55. 

[9, 10] Federal courts look to the laws of England for guidance in matters 
of marine insurance and follow them unless, as a matter of policy, a different 
rule has been adopted. Queen Ins. Co. v. Globe Ins. Co., 263 U. S. 487, 44 S. Ct. 
175, 68 L. Ed. 402. With regard to express warranties there is no difference 
that we are aware of. The watchman clause in this case was an express war- 
ranty. The English rule is that express warranties are to be literally complied 
with. Arnould on Marine Insurance (llth Ed.) § 630. The federal courts have 
generally adopted this rule. In perhaps the first reported American decision, 
Ogden vy. Ash, 1 Dall. 162, 1 L. Ed. 82, it was held that a warranty of this kind 
must be strictly complied with, and in Shamrock Towing Co. v. American Ins. 
Co, supra, a case dealing with the watchman warranty, the rule of literal com- 
pliance was adopted and applied. With this ruling we agree. 

[11, 12] This requires the consideration of whether the warranty was 
breached in this case. Under the warranty the insured was obligated to employ 
a competent watchman and to keep him in charge of the vessel at all times 
within the life of the policy. It was not necessary that the watchman should be 
actually on board the vessel. However, within the meaning of the policy, the 
term “watchman” clearly implies one who is in a position to see and that he 
hould be in close proximity to the vessel in his charge at all times in order, if 
possible, to prevent her destruction by the peril insured against. It may be con- 
ceded, for the purpose of argument, that if a watchman was employed and was 
habitually in the immediate vicinity of the vessel, an absence for a short period 
for a good reason would not necessarily constitute a breach of the warranty, but 
this conclusion would depend upon the facts of the particular case. It would 
not be a compliance with the warranty to employ a watchman and then immediately 
withdraw him, thereby leaving the property unguarded, nor to permit him to so locate 
himself that the property would not be under his observation at all. Absence for from 
9 to 16 hours with permission of the insured amounts to a withdrawal of the watch- 
man. It would have been easy for appellee to have arranged to send the watchman his 
necessary supplies and clothing or to have provided a substitute during his ab- 
sence. In this case it is reasonable to presume that had the watchman been at 
his post he would have discovered the fire in time to extinguish it with the 
means at hand before any considerable damage had occurred. We conclude that 
the warranty was breached in this instance and that the breach materi: ally con- 
tributed to the loss. 

[13, 14] In support of the contention that, as the loss was payable to mort- 
gagees, a breach of the warranty on the part of the assured could not affect 
the recovery, appellee relies upon section 4931, Revised Civil Statutes of Texas 
and various decisions construing such clauses. The policy covered the vessel on 
navigable waters of the United States without as well as within the state of 
Texas. It was a maritime contract, and therefore governed by the general ad- 
r law and not by the law of Texas. Southern Pacific Co. v. Jensen, 244 
U. S. 205, 37 S. Ct. 524, 61 L. Ed. 1086, L. R. A. 1918C, 451, Ann. Cas. 1917E, 
900: Peters v. Veasey, 251 U. S. 121, 40 S. Ct. 65, 64 L. Ed. 180; Union Fish 
Co. v. Erickson, 248 U. S. 308, 39 S. Ct. 112, 63 L. Ed. 261. The laws of Texas 
have no application to the case. There is considerable conflict in the decisions 
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4 
on the question of recovery by mortgagees. Undoubtedly the clause may he so 
drafted as to make the loss payable to an assignee in any event, but such is 
not the case here. The rule supported by the weight of authority is that where 
the clause is in simple terms, as appears in the policy in suit, the assignee is 
merely appointed agent of the insured to receive the money and he is bound by 
any act of the insured that would forfeit the policy. St. Paul Fire & Marine 
Co. v. Ruddy (C. C. A.) 299 F. 189, and authorities cited therein. The conten- 
tion is untenable. 





[15, 16] The contention that there was a waiver because of retention of the 
premium is also without merit. The unearned part of the premium was tendered 
before the case terminated. It is not suggested that the amount was insufficient 
Of course, if the insurer receives the premium with notice of the breach, and 
the insured is thereby induced to believe that the policy remains in force, a 
waiver may be predicated upon the retention of the premium. That is not. th 
case presented here, as the premium was no doubt received in the usual course 
of business and before the loss occurred. The retention of the premium to con- 
stitute a waiver must amount to an estoppel. There is nothing shown in this 
case that would warrant that conclusion. Globe Mutual Life Ins. Co. v. Wolff, 
95° U2 S, 326; 24 4,. Ed. 387. 

Entertaining the above views, it follows that the judgment appealed from 
must: be reversed, and the case remanded with instructions to dismiss the libel. 

Reversed and remanded 











THE CONSORT. 
ED STATES v. NATIONAL FIRE INS. CO. et al. 
District Court, S. D. New York. Feb. 19, 1931. 
49 Federal Reporter (2d) 406. 


UNIT 


1. INSURANCE. 


steamship owner: suing on 
I oS 


; guaranties of cargo owners’ general average 
contribution, had burden of proving that fuel oil, not scale, caused blistering of 


boiler tubes 






Under bills of lading, cargo owners were bound to contribute in gen 

eral average to expenses of seeking refuge and repairing boiler tubes if 

due diligence was used to render ship seaworthy before departure. 

(For other cases, see Insurance, Dec. Dig. § 415.) 

2. INSURANCE. 

Evidence in action on guaranties of cargo owners’ general average contribution 

held to show that scale, not fuel oil, caused blistering of ship’s boiler tubes 
Defendant insurance companies’ liability on the guaranties depended on 
whether blistering of boiler tubes was caused by fuel oil in water or scale 
formed on tubes from minerals in water because of ship owner’s neglect 

to test condenser adequately or inspect tubes before departure. 

(For other cases, see Insurance, Dec. Dig. § 415.) 

In Admiralty. Libel by the United States of America, as owner of the steam- 
ship Consort, against t National Fire Insurance Company and others on their 
guaranties of contribution by cargo owners to general average arising from the 
ship’s disability during a vovage. 

Libel dismissed. 

Robert E. Manley, Acting U. S. Atty., and Charles H. Wythe, Sp. Asst. 
U. S. Atty., both of New York City. 

‘nglar, Jones & Houston, of New York City (M. Detels and C. W. 
Harvey, both of New York City, of counsel), for respondents. 

J. Coleman, District Judge. 

‘here are presented only questions of fact, whether the cargo steamer Consort 
was seaworthy when she commenced her voyage and, if not, whether due diligence 
had been used to make her so. She left New York for La Pallice, France, on 
July 2, 1920, and within 18 hours four tubes of her starboard boiler were found 
blistered. When less than 2%4 days out, other tubes in both boilers were found 
blistered, and the process continued until on the fifth day two of them were leaking 
so badly as to necessitate plugging. The condition grew worse with more tubes 
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leaking and even bursting, until it became imperative to seek refuge in the Azores 
in order to make repairs and replenish the water supply. There it was found that 
37 tubes out of 528 in both boilers required replacement. 

Under the bills of lading the cargo owners were bound to contribute in gen- 
eral average to the expenses of seeking the refuge and making the repairs, pro- 
vided due diligence had been used to render the ship seaworthy at the commence- 
ment of the voyage. The respondent insurance companies guaranteed this con- 
tribution, and the present suit is brought to recover it from them. 

The trouble was caused either by fuel oil in the water supplied to the boilers 
or by scale formed on the tubes from minerals in the water. In either case the 
water in the tubes was kept from direct contact with certain areas of the walls 
of the tubes, with the result that those spots became superheated and the metal 
in them softened, permitting the pressure within to produce swellings or blisters 
which finally leaked or even burst. Libelant can recover only in case the cause 
of the trouble was fuel oil in the water, because if it was scale the ship was 
not seaworthy when she commenced the voyage. The blisters could not have been 
caused by scale within so short a time unless either the tubes were not clean 
when she started or seawater was admitted into the boilers, and the latter would 
not have occurred unless the condenser leaked. Either of these contingencies would 
have rendered the vessel unseaworthy at her departure, and should with due care 
have been discovered. 

Libelant contends the blisters were caused by fuel oil which entered the water 
supply through a break in the coil of a fuel oil heater. The oil had to be heated 
before being supplied to the furnace, and this was accomplished by leading it 
through copper coil in a tank which was filled with live steam. The steam from 
this tank was not put through the ship’s condenser, but was gradually condensed 
as it was led through a trap in the fire room, thence through an inspection box 
and finally mixed with the main condensate in the filter box. If a break occurred 
in the coil, the oil would mingle with the live steam in the tank and might to 
some extent be carried into the stream of water supplied to the boilers. 

\ break in the coil would be entirely consistent with due care to make the ship 
seaworthy, because, whether it occurred before or after the departure, it is undis- 
puted that reasonable care would not have disclosed it except through the presence 
of oil in the trap or in the inspection tank. The ship was supplied with an addi- 
tional heater and with ordinary care in the operation of the ship the oil would have 
been discovered and the defective heater discontinued before damage was done to 
the tubes. The damage which actually occurred and resulted in the general average 
loss was caused by negligence in operation, and not by negligence in making her 
seaworthy, if it was caused by fuel oil in the water. 

[1] Libelant had the burden of proving due care in regard to the ship’s sea- 
worthiness at her departure, and consequently had the burden of proving that the 
blistering was caused by fuel oil. Libelant, however, had previously advanced 
three entirely different explanations of the trouble, each of which had to be 
abandoned as untenable. In the statement of general average the adjuster reported 
that the defects which developed in the tubes were caused bv the straining of the 
ship in the rough weather of the voyage; in the libel it is alleged that the trouble 
was caused by the splitting of the tubes and salting of the boiler water: and 
during much of the trial it was contended that it was lubricating oil from the 
circulator which got into the tubes. These three contentions are abandoned in 
libelant’s brief as untenable, and reliance is placed solely on the fourth and last, 
which was first proposed in the midst of the trial. 

[2] Furthermore, the evidence to support libelant’s final position is far from 
satisfactory. In the first place, there is no log entry which supports it and it was 
first mentioned in testimony at the trial more than ten years after the occurrence. 
In the second place, there is direct conflict between libelant’s own witnesses as to 
whether fuel oil got into the tubes, and libelant concedes the untruthfulness in 
other respects of the officers who testified that it did 

The chief engineer testified that when they were two days out he discovered 
oil in the inspection tank indicating a leak in the coil of the fuel oil heater, and 
that he immediately discontinued that heater and substituted another. This was 
not mentioned in the log. He said the inspection tank was supposed to be examined 
every hour, that it was regularly examined every four hours, and that he himself 
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examined it twice a day, so that even if a leak did develop in the heater, it 
probably did not long remain undiscovered. He testified he saw the oil in the 
first section of the filter box, and the fact that he did not see it in the other three 
sections may indicate that it had not reached them and consequently did not get 
into the tubes. When questioned in reference to the cause of the damage, he 
replied, “Well, it might have been caused by the fuel oil.” The second assistant 
engineer testified that he had seen a break about three inches long in a coil 
taken from a fuel oil heater, but he does not state when this was and he may well 
have referred to a break which the rough log records as having occurred on July 
15th after the ship had reached the Azores; and it is likely that the chief engineer 
also had that incident in mind when he testified that the break occurred within 
two or three days after departure from New York. The first assistant engineer, 
on the other hand, testified that the trouble was caused, not by fuel oil, but by 
lubricating oil from the circulator. 

In support of the respondents’ contention that the trouble was caused by scale 
in the tubes, there is the allegation in the libel that the boiler water became salted 
during the voyage from New York; the entry in the log on July 8th (when the 
first two plugs were put into the leaky tubes) “blew down the port boiler to get 
out any scale”; entries on July 11th that the condenser was leaking; the entry 
in the rough log on July 13th, the day the boat arrived at the Azores, that 28 
ferrules of the main condenser were “leaking bad”; the entry in the rough log 


on July 14th that one tube in the condenser was plugged; and the entry on the ; 
rough log on July 2lst while the boat was still at the Azores that four more 2 
tubes in the condenser were plugged. The testimony of respondents’ experts, 


particularly Stanley’s, as to the improbability of fuel oii causing the damage to 
the tubes and the probability that it was scale due to a leak of salt water in the 
condenser, seemed to me credible. 

I am convinced that due care was not used before departure in the examina- 
tion of the boiler tubes and of the condenser. Libelant is in the unfortunate 
position of insisting on the gross and almost unbelievable negligence of the ship's 
officers in her operation after she started, and at the same time contending that 
they used due care in preparation for the voyage. Without reviewing the num- 
erous contradictions and improbabilities of their testimony, I find that they did 
not adequately test the condenser nor inspect the boiler tubes and that through 
this neglect scale was permitted to form and cause the blistering. 

Libel dismissed. 


MARINE BASIN CO., INC., a ASTERN 
FIRE & MARINE. CO: 


Court of Appeals of is York. 
May 12, 1931. 
176 Northeastern Reporter 404. 
INSURANCE. 
Insurance policies must be given fair and reasonable interpretation to cover 
risks anticipated by parties. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
INSURANCE. 2 
Ship repairer’s legal liability policy held intended to cover only boats “while in 
the assured’s charge being altered and/or repaired.” 
Liability insured against under policy was ship repairer’s legal liability. 
Policy specifically covered any vessels in charge of assured. As stated, 
“to cover only the assured’s legal liability for any and all losses * * * 
which may occur on vessels injured or damaged while in the assured’s 


charge being altered and/or repaired by the” assured “at their shipyard 
** *” 


(For other cases, see Insurance, Dec. Dig. § 434.) 
4. INSURANCE. ’ 
Boat for which owners rented dockage space at assured’s shipyards and in 
charge of owners’ watchman held not “in assured’s charge being altered and/or 
repaired” within ship repairer’s legal liability policy. 
Owners of boat damaged had merely rented dockage space at assured’s 
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shipyards at stipulated rental per month. Boat at time of damage was tied 

up in space rented in charge of watchman employed by the owners. Assured 

was making no alterations or repairs thereon. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action by the Marine Basin Company, Inc., against the Northwestern Fire & 
Marine Insurance Company. From a judgment (230 App. Div. 855, 244 N. Y. S. 
859), reversing a judgment for the defendant entered after a trial before the court 
without a jury (the Appellate Division made new findings and directed judgment in 
favor of the plaintiff), the defendant appeals. 

Judgment of the Appellate Division reversed, and judgment of the trial court 
affirmed. 

Jay Leo Rothschild, of New York City, for appellant. 

Cyrus S. Jullien, of Brooklyn, and Frank §. Easby-Smith, of Washington, D. 
C., for respondent. 

Huss, J. 


The plaintiff, prior to October 25, 1925, was engaged in the business of making 
alterations and repairs on boats and had a plant therefor. It also had docks and 
wharfs, not necessarily used in its work. In June, 1924, the owners of the boat 
Faith tied the boat to the wharf and inquired of the plaintiff what the charge would 
be for leaving it tied there and was told that it would be $35 a month. The boat 
was tied and laid up in charge of a watchman employed by the owners of the boat. 
Many boats laid up and tied to the dock owned by the plaintiff. On October 25, 
1925, the boat was sunk, owing to the negligence of the plaintiff in failing to 
furnish it with safe dockage. The plaintiff was obliged to pay the owners the 
damage suffered by reason of the sinking of the boat. 

[1] This action is to recover from the defendant insurance company the 
amount which the plaintiff was obliged to pay to the owners of the boat and cer- 
tain attorneys’ fees which it paid. The question for determination is whether the 
policy issued by the defendant covered the loss in question. The trial court found 
that it did not. The Appellate Division made new findings, reversed, and gave 
judgment to the plaintiff, one justice dissenting. We are, therefore, required to 
examine the facts. York Mortgage Corp. v. Clotar Construction Corp., 254 N. 
Y. 128, 172 N. E. 265. 

The defendant filled out a printed form of policy commonly used in writing 
insurance on a vessel. It attempted to adapt the form to one covering a ship 
repairer’s legal liability by attaching to the blank form a typewritten indorse- 
ment or rider, and by typewriting on the form, after the statement of the amount 
insured, the words “Ship repairer’s legal liability policy.” The printed form 
reads: “Warranted confined to the use and navigation of the ———— with privilege 
to lay up and make additions, alterations, and repairs, and to go in dry dock.” 
It is apparent that the form was designed to be used by filling in the blank 
space the name of the waters to be navigated. If filled out as intended it might 
have read: “Warranted confined to the use and navigation of the Hudson River 
with privilege to lay up and make additions, alterations, and repairs, and to go 
in dry dock.” Before the blank space referred to there was a blank space in 
which to fill in the name of the vessel to be insured. In that space was type- 
written the words: “Ship repairer’s legal liability policy.” It is clear that the 
liability insured against was ship repairers legal liability. In the blank space 
first referred to was attached a typewritten rider which reads: 

“To cover on any vessel or vessels that may be in charge of the Marine 
Basin Company especially in their floating dry dock and/or their Marine Railway 
situated at Brooklyn, N. Y., as below: 

“Underwriters to cover only the Assured’s legal liability for any and all 
losses (up to the amount of this policy) which may occur on vessels injured 
or damaged while in the assured’s charge being altered and/or repaired by the 
Marine Basin Company at their shipyard, whether in dry dock or on marine rail- 
way or not, but this policy is not liable for any losses which can be collected 
under other policies of assured, nor under policies held by owners of vessels 
unless there is recourse against assured. 


“It is understood that in the event of loss under this policy the assured can 
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recover from the Underwriters for work without first having recourse to the 
owners. 

“To pay only the excess of $100 each claim. 

“Warranted no claim for personal injury to or death of any person or per- 
sons under Workmen’s Compensation acts or otherwise. 

“(Attached to and forming part of policy No. 4387 of the Northwestern 
Fire & Marine Insurance Company.)” 

Then follow the printed words of the policy: “With privilege to lay up and 
make additions, alterations, and repairs, and to go in dry dock.” It should be 
noted that the words quoted are not part of a sentence started on the rider, but 
are part of a sentence following the blank space on the policy form. 

The plaintiff contends that the language used in the policy means that the 
insurance was to cover boats “laid up” as well as boats laid up for the purpose 
of making repairs; also that the boat Faith, at the time it sank, was “in charge 
of” the plaintiff “being altered and/or repaired,” within the meaning of the words 
of the policy. We have reached the conclusion that the plaintiff is wrong in 
both contentions. 

[2-4] Insurance policies “must be given a fair and reasonable interpretation 
to cover the risks which the parties had reason to anticipate, and had reason t 
believe would be met by the policy.” Underwood v. Globe Indemnity Co., 245 N. 
Y. 111, 114, 156 N. E. 632, 634, 54 A. L. R. 485. Guided by that principle, it 
must be held that a fair reading of the policy in question clearly shows that 
was intended to cover “only” boats “while in the assured’s charge being altered 
and/or repaired.” The boat Faith was not in charge of the plaintiff and was 
not being altered or repaired by it. Its owners had rented dockage space of the 
plaintiff at $35 a month rental. The boat had been tied up in the space rented 
in charge of a watchman employed by the owners. From time to time from June, 
1924, it had been taken out by the owners and used -and then brought back and 
tied up to the dock in charge of their own watchman. In order to permit a 
recovery we must hold that the policy covers all boats tied up at the plaintiff's 
dock, in space rented from the plaintiff for the purpose, even though not in 
charge of the plaintiff or being altered or repaired by it, or laid up in its charge 
for that purpose. The evidence does not permit such a holding. 

The plaintiff's secretary and treasurer testified that the boat Faith was not 
in charge of the plaintiff, and it was conceded that the watchman was employed 
by the owners of the boat. The payment of $35 a month was for the use of a 
portion of the dock in the nature of rent and not a payment to the plaintiff for 
assuming charge of the boat. It was so decided in Blank v. Marine 
178 App. Div. 666, 165 N. Y. S. 883, which was an action against the 
the case at bar. We are in accord with that decision. 

The words printed on the blank policy form, “with privilege to lay up and 
make additions, alterations, and repairs, and to go in dry dock,” must be read 
in connection with their context which limits liability “only” to vessels “in charge 
of” the assured and being “altered and/or repaired, whether in dry dock or on 
marine railway or not.” Thus read, there is no ambiguity in the wording of the 
policy, and it is rendered fair and reasonable, and its words are given their natural 
meaning. Atlantic Basin Iron Works v. American Ins. Co., 250 N. Y. 322, 165 
N. E. 463. 

We do not intend to decide that the policy only covered while alterations or 
repairs were actually being made on a boat. It may be that such a policy would 
cover a boat while laid up for the purpose of making alterations and repairs 
and in charge of an assured. That question is not involved in this case and 1s 
not passed upon. 

The judgment of the Appellate Division should be reversed and that of the 
trial court affirmed, with costs in the Appellate Division and in this court. 

Cardozo, C. J., and Pound, Crane, Lehman, Kellogg, and O'Brien, JJ., 

Judgment accordingly. 


Basin Co., 
plaintiff in 


concur, 
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ACCIDENT 
LIFE & CASUALTY INS. CO. OF TENNESSEE v. TOLLISON. 8 Div. 


Supreme Court of Alabama. May 21, 1931. 
134 Southern Reporter 805. 
1. INSURANCE. ‘ 

Insured who abandons driving of truck and, having descended therefrom, 
walks by self-controlled movement toward train, is not “actually driving truck 
within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

2. INSURANCE. 

If insured, seeing collision was inevitable, jumped from truck and was trip- 
ped or stumbled and fell in position to lose limbs beneath train, injury result- 
ed from collision while “actually driving truck” within accident policy. 

Evidence tended to show that insured jumped from truck and was 

in the air or had perhaps reached the ground at actual moment of colli- 

sion, and that he was found lying eighteen feet from margin of trav- 

eled highway in direction from which train approached, or about twenty- 

six feet from supposed position of truck when collision occurred, but how 

he came into that position could be regarded as conjectural without pre- 

venting recovery, since relation of insurer and insured obtained if he 

jumped to save himself but nevertheless failed to save foot and hand, 
nasmuch as causal relation between collision and injury would be the 
same. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

3. INSURANCE. 

\ccident policy should be enforced without court’s making new or enlarged 
-ontract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Insurance policies, being framed by insurer are construed favorably to in- 
sured. 

(For other cases, sce Insurance, Dec. Dig. § 146[3].) 

INSURANCE. 
\ccident policy should be reasonably and justly construed under rules that 
uurt should not make new contract and that policies are construed favorably 
to insured. 
(For other cases 
INSURANCE. 

As against demurrer, complaint averring injury by collision between train 
and truck which insured was driving Jield equivalent to averment that insured 
was “actually driving truck” as required by accident policy. 


, see Insurance, Dec. Dig. § 146[1].) 


(For other cases, see Insurance, Dec. Dig. § 635.) 
7. INSURANCE. 

Even if accident policy required that collision occur on public highway, it 
was sufficient in pleading to follow terms of policy; collision having occurred 
where public highway crossed railroad. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Appeal from Circuit Court, Colbert County; J. Fred Johnson, Jr., Judge. 

\ction on a policy of accident insurance by Emmet W. Tollison against 
the Life & Casualty Insurance Company of Tennessee. From a judgment for 
plaintiff, defendant appeals. 

Affirmed, 

The policy in suit provides, in part, as follows: 

“In consideration of the application for this policy by the insured named 
in the Schedule above and the payment of the Annual Premium of Five Dollars 
on the Fifteenth day of November in each year during the continuance of this 
policy. Life & Casualty Insurance Company of Tennessee hereby insures the 
person named in said schedule against the result of bodily injuries received 
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during the time this policy is in force, and effected solely by external violent and 
accidental means strictly in the manner hereinafter stated, subject to all the 
provisions and limitations hereinafter contained, as follows: 

“If the insured shall be struck by a vehicle which is being propelled by 
steam, cable, electricity, naptha, gasoline, horse, compressed air or liquid power, 
while insured is walking or standing on a public highway, which term, Public 
Highway, as here used shall not be construed to include any portion of rail- 
road or interurban yards, station grounds, or right of way except where crossed 
by a thoroughfare dedicated to and used by the public for automobile or horse 
vehicle traffic: 

“Or if the insured shall by the collision of or by any accident to any rail- 
road passenger car, passenger steamship, public omnibus, street railway car, 
taxicab or automobile, stage or bus, which is being driven or operated at the 
time by a person regularly employed for that purpose, and in which such In- 
sured is traveling as a fare paying passenger or on which he is lawfully riding 
on a pass; or by the collision of or by any accident to any private horse drawn 
vehicle or private motor driven car in which insured is riding or driving; or 
shall by any accident to any passenger elevator in which Insured is riding as 
a passenger: provided that in all cases referred to in this paragraph there shall 
be some external or visible evidence on said vehicle of the collision or accident 
suffer any of the specific losses set forth below, the company will pay the sum 
set opposite such loss: * * * 

“One hand and one foot....Twenty-five Hundred Dollars ($2500.00) * * *, 

“Subject to all of its terms and conditions, this policy is extended to cover 
a telegraph or other messenger boy, if injured on the street while attending 
to the duties of his employment, whether standing still, walking or riding, and 
also extended to cover truck drivers, taxicab drivers, street car motormen and 
street car conductors, when engaged in the line of their employment, in actually 
driving or operating a public conveyance.” 

P. M. Estes and Moreau P. Estes, both of Nashville, Tenn., and R. M. 
Sims and A. A. Williams, both of Florence, for appellant. 

Andrews, Peach & Almon, of Sheffield, for appellee. 

30ULDIN, J. 

The suit is on an accident insurance policy to recover the stipulated bene- 
fit for loss of one hand and one foot. 

. +s “ : : ” 

The contract is a limited one known as a “Travel and Pedestrian Policy. 
Its pertinent provisions appear in the report of the case. 

The claim here involved is under the clause extending protection to “truck 
drivers * * * when engaged in the line of their employment, in actually driving 
or operating a public conveyance.” 

The evidence for plaintiff, the insured, tended to show that, while driving 
a motortruck, a public conveyance, in the line of his employment, on a public high- 
way in the nighttime, and while passing over a public railroad crossing, he discovered 
the near approach of a train on a curve; that a collision appearing imminent, plain- 
tiff leaped or attempted to leap from the truck. The train struck and demolished the 
truck. A few moments later nearby parties found plaintiff, probably unconscious or 
just recovering consciousness, lying by the side of the railroad track with his 
right foot severed and his left hand crushed so as to require amputation. 

The chief controversy in the case arises from his position when found with 
reference to the point of collision. Measured later from data given by a wit- 
ness on the ground at the time, this position was eighteen feet from the margin 
of the traveled highway in the direction from which the train approached, or 
some twenty-six feet from the supposed position of the truck when struck by 
the locomotive. Some variance appears in estimated distance by different witnesses ; 
but for the purposes of this decision we accept the above as substantially correct. 

The contention of appellant is that this physical fact, established without 
dispute, or by such preponderance of evidence as to call for a new trial if dis- 
regarded, shows the plaintiff had severed his relation as an “actual” driver of 
the truck at the time of the collision, and his injury could not have resulted 
from the collision within the meaning of this policy. 

[1] If the physical facts demonstrate as a certainty that the insured had 
got out of the truck, abandoned its driving, and by self-controlled movement 
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walked in the direction of the approaching train and was run over, the loss 
would not be within the coverage of this policy. 

The plaintiff disclaims any conscious knowledge of what occurred after 
he jumped until he recovered consciousness about the time others found him. 
He cannot and does not say he was still in contact with the truck at the in- 
stant of the crash; and hence cannot say he was thrown into a position re- 
sulting in the loss of his limbs. An eye witness testifies he saw him jump as 
the crash came, cannot say whether he was in the air at the instant, nor whether 
his actual contact with the truck caused him to be tossed or tripped by the 
collision. We think the evidence indicates he had cleared the truck, was in 
the air, or maybe reached the ground at the actual moment of the crash. 

Whether is was possible for the impact to cause the truck to throw or 
knock plaintiff in the direction found we deem unimportant. How he came into 
that position may be regarded as entirely conjectural. His severed foot was 
found at another point. His right foot was taken and his left hand. No evi- 
dence appears as to what wheels of the passing train cut off or crushed either. 
Whether he may have scrambled from one position to another after the in- 
jury, or after losing one limb does not appear with certainty. 

[2] If in truth on seeing an inevitable collision he jumped to save himself, 
a duty to both himself and the insurance company, and was tripped or stumbled 
and fell in position to lose his limbs, the loss resulted from a collision while 
actually driving the truck. 

[3] We approve, as of course, the rule that insurance contracts may be 
and often are made with very limited coverage, the small premium fixed on 
careful calculation of the hazard assumed; and they should be enforced, not a 
new or enlarged contract made for the parties. 

[4] But this rule runs alongside the further well-known rule that, being 
iramed by the insurer, they are construed favorably to the insured. 

[5] Provisions are to receive a reasonable and just construction in the 
light of both these rules. 

The hazard insured against here did not require the driver to remain in 
the truck, to have the truck actually under his control, nor that the actual crash 
produce the loss. 

The same relation of insurer and insured obtained if he jumped to save 
himself, but nevertheless failed to save his limbs. The causal relation between 
the collision and the loss would be the same. We see no reason to disregard 
the positive testimony tending to show such was this case, because of inability 
to definitely account for his position when or after his injury was received. 

We conclude defendant was not due the affirmative charge, nor to a new 
trial upon the ground that the verdict was not supported by the evidence. 

[6] Dealing with the demurrer to count 3 of the complaint on which the 
cause was tried, the point is made that it merely avers injury by collision with 
the truck “which he was driving while engaged in the line of his employment,” 
when the policy says “actually driving.” 

The policy is set out and made part of the count. The averment imports 
the same thing as the policy. That he was actually driving the truck until he 
leaped therefrom is not questioned. 

[7] The policy does not stipulate in terms that the collision must occur on 
a public highway. If appellants’ construction that such is its meaning be cor- 
rect (and this is not to concede such construction), it was sufficient in plead- 
ing to follow the terms of the policy in that regard. 

Without dispute the collision was at the crossing of a public highway over 
the railroad tracks. 

[8] Technical defects in pleading, not harmful to a party, work no rever- 
sal under our rules. 

Affirmed. 


Anderson, C. J., and Gardner and Foster, JJ., concur. 
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STECHER v. LONDON GUARANTEE & ACCIDENT CO., LIMITED, 
OF LONDON, ENGLAND. No. 29910. 
Supreme Court of Kansas. May 9, 1931. 
298 Pacific Reporter 754. 
EVIDENCE. 

Though party cannot impeach his own witness, nor attempt to discount such 
witness’ creditibility, he is not concluded by statements made by any witness other 
than himself. 

Syllabus by the Court. 

A party to an action in the trial thereof is not concluded by the state- 
ments of any witness called by him, but has the right to introduce other 
competent testimony to show the real facts, although such testimony may 
contradict or tend to impeach the testimony of such other witness. 

(For other cases, see Evidence, Dec. Dig. § 591.) 

2. INSURANCE. 

In action on accident policy, presence or absence of neurasthenia or nervous 

debility held not exclusive subject of expert testimony. 
Syllabus by the Court. 

Where a physician who performed an operation on the plaintiff for 
appendicitis testified that prior to such operation the plaintiff was afflicted 
with neurasthenia or nervous debility, and the plaintiff himself, his par- 
ents, and other nonexpert people testified that he was a healthy, normal, 
vigorous, robust individual, and he himself said he did not know there was 
anything wrong with him, it is held, under the circumstances of this case 
as to the external appearances and manifest condition of this disease as 
described in the testimony, that the presence or absence of this nervous 
condition in. this case was such as did not need to be limited to expert or 


skilled witnesses, and therefore the testimony of the physician on this sub- 


ject was not undisputed. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
3. EVIDENCE. 

Where testimony concerning nervous condition of plaintiff suing 
policy is conflicting, hypothetical questions can be properly framed along either 
line of disputed condition; in action on accident policy, where testimony concern- 
ing plaintiff's nervous condition was conflicting, failure to include in hypothetical 
questions defendant’s theory supported by expert testimony /ie/d not error. 

Syllabus by the Court. 

Where there is a conflict of testimony as to the nervous condition of 

the plaintiff, hypothetical questions can be properly framed along either 
line of such disputed condition, and the failure to include in the questions 


the theory maintained by the defendant and supported by the testimony of 
an expert 1s not error. 


on accident 


(For other cases, see Evidence, Dec. Dig. § 553[1].) 

\ppeal from District Court, Sedgwick County, Division No. 1; J. E. Al- 
exander, Judge. 

\ction by Watson Stecher against the 
pany, Limited, of London, England 
the defendant appeals. 

Affirmed, 

Chester I. Long, Claude I. Depew, W. E. Stanley, William C. Hook, and J. T. 
Klepper, all of Wichita, for appellant. 

C. G. Yankey, John Gleason, Kenneth K. Cox, C. H. Brooks, Willard Brooks, 


and Howard T. Fleeson, all of Wichita, for appellee. 
Hvutcnison, J. 


London Guarantee & Saag at Com- 
, a corporation. Judgment for the plaintiff, and 


This is an action to recover upon an accident policy for being struck by ght- 
ning, with the usual requirement that the bodily injuries sustained be throug h ac- 
cidental means, directly and independently of all other causes. The verdict and 


judgment were for the plaintiff. , 

Defendant insurance company appeals, assigning as error the overruling of 
objections to the use and form of certain hypothetical questions asked by plaintiff, 
the overruling of the demurrer to evidence of plaintiff, the giving and refusal to 
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of London, England 


give certain instructions, and overruling the motion of defendant to set aside 
answers returned by the jury to certain special questions. There was no conten- 
tion that the plaintiff was not suffering a disability at the time of the trial from 
neurasthenia and psychoneurosis, and the jury in two separate answers so found. 

The contention of the appellant is that this condition was not the result of a 
stroke of lightning on June 16, 1927, but that it had existed nearly a month prior 
to that time, and was coexistant with an operation for appendicitis on May 20, 
1927, and was aggravated by two subsequent operations which were natural se- 
quents of the operation for appendicitis. 

The jury answered several questions contrary to the appellant’s contention on 
these lines, among which are the following: 

“What do you find to be the moving, direct and proximate cause of the plain- 
tiffs condition? Answer: Struck by lightning. 

“Do you find that the plaintiff’s disability resulted from bodily injuries sus- 
tained by accidental means directly and independently of all other causes? Ans- 
wer: Yes. 

“If you answer Question No. 1 in the affirmative, then state: 

“(a) When Answer: June 16, 1927. 

“(b) How answer: Struck by lightning. 

“(c) The nature and character of said bodily injuries (Answer: Shock to 
neryous system. 

“Do you find that plaintiff Stecher was suffering from neurasthenia on or 
pricr to May 20, 1927? Answer: No. 

“Do you find that plaintiff Stecher was suffering from psycho-neurosis on or 
prior to May 20, 1927? Answer: No.” 

The appellate contends that the verdict, answers to special questions, and judg- 
ment should not stand and the plaintiff be permitted to recover when the undis- 
ited evidence submitted by the plaintiff shows that the disease or physical ail- 
ment which is the sole cause of the present inability of the plaintiff to work is 
the same identical disease from which he was suffering nearly a month before the 
lightning stroke occurred. 

This undisputed evidence submitted by the plaintiff, showing the pre-existence 
and identity of the disease now producing or causing the disability, is the basis of 
the arguinent of the appellant for the errors claimed to have been committed by 
the trial court in overruling the objections to certain hypothetical questions asked 
by plaintiff, overruling the demurrer to the evidence of plaintiff, giving and refusal 
of instructions, and refusing to set aside answers to certain special questions. The 
argument of the appellant contained in the very statement of the proposition is un- 
inswerable, if the premises are accurate. 


[1] To determine the accuracy and force of premises as stated, some prelim- 
ary inquiries are necessary. First, is the plaintiff bound and concluded by the 
testimony of his own witness, when the evidence given by such witness is against 
the interest of the plaintiff? The emphasis placed upon the fact of the evidence 
having been submitted by the plaintiff would lead one to infer there was a distinct 
difference as to the source of it, but, while a party cannot impeach his own wit- 
ness nor attempt to discount his credibility, yet he is never concluded by the state- 
ments made by any of his witnesses other than himself, and can with his other 
witnesses contradict such statements, leaving to the jury to determine even among 
his own witnesses the matter of weight and credibility. Wallach vy. Wylie, 28 Kan. 
138: Deering vy. Cunningham, 63 Kan. 174, 65 P. 263, 54 L. R. A. 410; and Walls 

Zine Co., 113 Kan. 700, 216 P. 308. 

[2] The evidence referred to as having been submitted by the plaintiff was 
at of the physician and surgeon who was selected and employed by the plaintiff 
himself to perform the operation for appendicitis and the two subsequent opera- 
tions and who did perform them. He was the only physician who testified as to 
the facts and circumstances in connection with or surrounding the three opera- 
tions. Many of the details concerning those operations are apparently not neces- 
sary to the determination of the issues here involved relative to the origin and 
dentity of the disease with which the plaintiff now suffers. As far as any of the 
ctails may be involved, the evidence of this physician was undisputed by other 
physicians. His professional opinions and conclusions, however, were disputed by 
them in some instances based upon the facts and circumstances related by him, and 
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some of his opinions were disputed by the plaintiff himself and by other witnesses 
who were not physicians 

Special emphasis is placed upon the testimony of this physician as to the 
physical condition of the plaintiff prior to the lightning incident on June 16, 1927 
He testified, in answer to questions asked by the plaintiff's counsel, that he saw 
the plaintiff shortly before the trial, and that “he is suffering from chronic neu- 
rasthenia,” He was then asked, “What in your opinion, Doctor, is the cause ot 
that condition which you last found him to be in?” and his answer was: “He had 
the condition when | first saw him. He was neurasthenic at that time in May, 
1927.” 

As cpposed to this opinion, the plaintiff himself testified that he was 29 years 
old, gave his business, duties, and activities, and further said: “My health was in 
good shape prior to March. I weighed 150 pounds. Did not know there was any- 
thing wrong with me. I slept well at nights and worked hard during the daytime. 
On the 20th of May, 1927 I was operated on. I was in the hospital nineteen days 
from the operation. I had been feeling good and expected to go to work within 
ten days. I was not nervous. I slept well nights and was able to be up walking 
around.” At another place, after describing the lightning stroke and his condition 
two or three days thereafter, he said: “I began to feel nervous and some pain 
started back.” 

The mother of the plaintiff testified that before he was operated on he was 
“an industrious, vigorous, healthy boy,” and describes his nervous condition after 
the stroke. 

His father testified with reference to his condition after the operation for ap- 
pendicitis that “he was not nervous after he got back from the hospital.” 

Three other neighbors and friends testified to his apparent good health prior 
to the time of his operation for appendicitis. 

If the existence of this nervous condition professionally expressed by the 
word “neurasthenia” is such as can be detected and recognized only by an expert, 
then the evidence of this physician as to it prior to the operation is undisputed. 
Appellant cites the case of Sly v. Powell, 87 Kan. 142, 123 P. 881, in support of 
the theory that it was a matter for expert medical testimony only and in justifica- 
tion of the position maintained by the appellant that the evidence along this line 
was undisputed. It was there said in the opinion that “it may be said here that, 
while some palpable conditions may be understood and stated by a layman, the 
questions whether there was a fracture of the bone, or whether the articular sur 
faces of the joint were normal, * * * and whether, in the condition of the finger, 
appellant had given the patient skillful and proper treatment, should not be deter- 
mined on the testimony of unskilled witnesses.” Page 148 of 87 Kan., 123 P. 881, 
883 

That was an action for damages for malpractice, and in the first paragraph ot 
the syllabus it was said: “In an action against a physician and surgeon to recover 
damages for malpractice for failing to properly reduce a dislocation and treat an 
injured hand, non-expert witnesses, can testify as to external appearances and 
manifest conditions observable by any one; but whether a surgical operation has 
been performed with a reasonable degree of skill, knowledge, and care, and 
whether the patient was thereafter skillfully and properly treated, are questions 
of science, to be established by the testimony of witnesses of special skill and ex- 
perience, and not by testimony of those who are without special learning and skill 
as to such operations and practice.” 


In another case of like character it was held: “Ordinarily only physicians and 
surgeons of skill and experience are competent to testify as to whether a patient 
has heen treated or an operation performed with a reasonable degree of skill and 
care, but testimony as to many matters connected with the treatment of a patient, 
such as the statements and acts of the physician or surgeon, as well as the external 
appearances and manifest conditions, which are observable by any one, may be 
given by nonexpert witnesses.” Yard vy. Gibbons, 95 Kan. 802, syl. par. 3, 149 P 

»? 72 


ae, éJ 


The court in its instructions defined neurasthenia and psycho-neurosis as 4 
nervous debility. Webster defines the former as “a condition of nervous debility,” 
“nervous prostration,” and the latter as “any mental neurosis,” and neurosis as “é 
functional nervous affection or disease.” Is this condition such, as was said in 
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Acc. ] Stecher v. London Guarantee & Accident Co., Limited, 707 


of London, England 


the decisions above quoted, as can only be detected and observed by experts, or 1s 
t one of those “external appearances and manifest conditions which are observable 
y any one”? Is nervous debility something the party himself would know he had, 
{ he had it, and could it be recognized and observed by his parents and intimate 
neighbors? We are not convinced that the fact of its presence or absence is some- 
thing known only to the expert, and, if not, then the evidence of this particular 
physician to the effect that the plaintiff had this nervous condition in May is not 
undisputed. 
{3| The first assignment of error presented in the brief of appellant is the 
verruling of the objections to improper hypothetical questions. It is urged that 
the questions were improper because they failed to contain substantial facts shown 
hy the evidence, and the case of Kelsey v. Armour & Co., 119 Kan. 837, 241 P. 453, 
vith others is cited is support of the proposition. There the evidence showed an 
X-ray plate had been made ene month after the injury which conclusively showed 
ne growths in the knee joint; this evidence shown by the plates not being re- 
utted, the court held should have been included in the hypothetical question. The 
rt omitted was uncontreverted and admitted to be a fact, and that makes the 
listinction. No one hypothetical question can contain both sides of a controverted 
natter. The questions here did contain the statement of the plaintiff himself and 
ther witnesses as to his good health—assume that prior to May 16 “he was a 
normal, vigorous individual.” 











rE The criticism of the hypothetical question propounded to Dr. Conwell has 
i merit. He was the first witness called by the plaintiff, and admittedly called out 
A order, and the question asked him was based upon the history of the case given 
4 laintiff and upon his own examination by X-ray and otherwise, if he had been 
the only professional witness giving an opinion, and the facts upon which the ques 
: n to him was based had not been in substance introduced later, the admission of 
; s opinion might have been serious error. This situation, however, does not apply 
’ the other physicians called by the plaintiff 
${} Objection is made to the hypothetical questions because they did not con- 
re details as to the second and third ope rations and did not contain a state- 
that the body did not show any marks or burns after the lightning stroke 
ts he fact of the second and third operations was stated, and in most instances 
; hat was found and accomplished, but the questions did not contain reasons or 
4 assigned, as no witness seemed to attribute to them any producing cause. 
3 vere regarded as sequels to the operation for appendicitis. The physician 
forming them said they are not responsible for his condition. He was sup 
: d in this view by Dr. Hartman. So the details of the second and third op- 
4 eration, we think, were not essential to a proper hypothetical question. As to the 
a negative situation of there being no marks or objective injuries, the giving of other 
i tures and omitting such would impliedly indicate the absence of such 
4 We think there was no error in overruling the objection to the hypothetical 
4 uestions asked the several physicians. The one asked Dr. Conwell is subject to 
7 riticism, but under all the circumstances we think it was not prejudicial 
The errors assigned as to the overruling the demurrer of the defendant to 
intiff's evidence, failing to give a peremptory instruction for a verdict for de- 
endant, and refusal to set aside the answers to some of the special questions are all 
} hased upon the appellant’s theory that the evidence of the physician performing 
4 peration as to the condition of the plaintiff hefore the lightning stroke was un- 


sputed, and, since we have held otherwise and since there was at least some evi- 


nce to the contrary, these matters are all disposed of under the rule that some 
dence is all that is required to support such rulings and findings upon appeal. 
Objection is made to the answers to special questions Nos. 8 and 10 to th 
% ttect that the second and third operations were exploratory. The evidence of the 
physician making both of them was that the third was exploratory, and the plain- 
ff stated in his evidence with reference to the second that the physicians told 
im before the operation “that they would have to operate again to find out what 
is wrong.” If the jury credited this testimony, it would be sufficient to sustain 
hese answers, 
Appellant insists that the demurrer to plaintiff's evidence should have been 
stained and the plaintiff should not be permitted to recover in this action be- 
use there were no bodily injuries shown. The policy insures against bodily in- 
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juries, and it is argued that neruasthenia or nervous debility is not a bodily in- 
jury. Several cases are cited from this and other states determining the right of 
parties where there were no objective injuries of the body, but all of them are 
damoge suits except o1 and it was an action for workmen’s compensation, and 
cons quently we get very little help as to the situation here involved. The ap 
parent sole protection afforded by this policy is against “bodily injuries,” and un- 
der the provision for double liability specifically named “by being: struck by light 
ning.” Our attention is not called to any provision in the policy which would lim 
it the liability to external or visible injuries. Many accident policies do so pro- 
vide. and of course wou'd be protected under such clause. 


\ very usual provision in accident insurance policies is that the insurer shall 
not be liable unless there is some external and visible sign or mark of the injury, 
or the injury shall leave a visible mark on the body, or some other language of 
similar import, ‘in vhich case no recovery can be had where the requirement is 
not met.” 1 C. J. 433. 

Without any provision requiring such injuries to be objective, and with the 
specific inclusion of stroke by lightning, we are inclined to think that the require 
ment of the injury to be objective would be reading into the contract more than 
could reasonably be implied 

It was recently held in the case of Moore vy. Fidelity & Casualty Co., 203 Cal 
465, 265 P. 207, 56 A. L. KR. 860, that blood poisoning was a bodily injury within 
the meaning of these terms in an accident policy. 

[5] We have carefully considered the instructions refused and those given 
and as usual we find the court did not include in the ones given all and every fea 
ture contained in those requested, and as usual some omissions and changes are 
apparently proper, while others, if added as requested, might have been proper, but 
without specitying each of the many details enumerated concerning them in ap- 
pellant’s brief, we conclude that no substantial right of the defendant was omitted 
or misdirected, and there was no reversible or prejudicial error in the giving 
the refusal of instructions 

The judgment is affirmed 
PROVIDENT LIFE & ACCIDENT INS. CO. OF CHATTANOOGA, TENN., 

v. PARKS 
Court of Appeals of Kentucky. April 28, 1931 
38 Southwestern Reporter (2d) 446. 
1, INSURANCE. 
Where application, prep: 





ired by insurer’s agent, was signed by insured, with 
out knowledge of its contents, insurer held estopped from relying on alleged fal- 
sincations. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

2. INSURANCE 

Whether insured acted in good faith in signing, without knowledge of con- 
tents, application prepared entirely by insurer’s agent /ield for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Calloway County. 

Action by David M. Parks against the Provident Life & Accident Insur- 
ance Company of Chattanooga, Tenn. Judgment for plaintiff, and defendant ap- 
peals 

Affirmed. 

Coleman & Lancaster, of Murray, for appellant. 

E. P. Phillips, of Murray, for appellee. 

Tuomas, C. J. 

On October 30, 1928, appellant and defendant below, Provident Life & Acct 
dent Insurance Company of Chattanooga, Tenn., issued to the appellee and plain- 
tiff below, David M. Parks, an accident policy, whereby defendant agreed to 
indemnify plaintiff for designated personal injuries sustained by him by acci- 
dental means, “exclusively of all other causes,” in the principal sum of $2,000, 
and it was expressly stpulated therein that “the insured (plaintiff) would be en 
titled to recover $1,000.00 for loss of either hand by severance at or above the 
writs,” if brought about by an accident of the character described. 

On December 29 thereafter plaintiff sustained such an accident at a railroad 
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ing in Murray, Ky., when he jumped from his automobile to avoid an in- 
ble collision with it by an approaching train and fractured one of his legs. 
his disabled condition he endeavored to maintain a standing attitude, but 
was unable to do so, and fell to the ground with his left hand resting on one of 
the rails of the railroad track, and it was run over by the approaching train and 
so mashed and crushed as to require its amputation above the wrist. He made 
proof of his loss and furnished it to defendant with a demand that, it pay him 
the $1,000 therefor, and to which he was entitled under his policy, but it refused, 
and he later filed this action against it in the Calloway circuit court to recover 
that sum 

Defendant’s answer admitted the accident and the issuing of the policy, but 

another paragraph sought to avoid liability upon the ground that plaintiff 
signed a written application therefor, a copy of which was attached ot the policy, 
nd in it he made certain false, fraudulent, and material representations but for 
which defendant would not have issued the policy. That paragraph of the answer 
was denied by reply, and in another paragraph of the latter pleading plaintiff 
pleaded a waiver and an estoppel against the defense of false, fraudulent, and 
material answers in the application, based upon the pleaded fact that plaintiff 
himself made no representations of any character or nature whatever at the 
time he signed the application, which was some several days before the issuing 
of the policy. But on the contrary it was alleged in that paragraph of the reply 
that the agent of defendant without making inquiry whatever of plaintiff, filled 
in'the application, including the answers to all questions therein, either from 
his own knowledge, or without any knowledge on the subject. That when so 
done by him he requested plaintiff to subscribe his name thereto, which was done, 
and the agent then stated that a policy would be issued and delivered shortly 
thereafter; whereupon plaintiff left the office of the agent and heard no more of 
the matter until the policy was delivered to him.’ That pleading of plaintiff was 
controverted of record, and the jury, under the instructions submitted to it by 
the court, returned a verdict in favor of plaintiff for the full amount sued for, 
upon which judgment was rendered, and, defendant’s motion for a new trial 
having been overruled, it prosecutes this appeal. 
\t the trial plaintiff and his son testified positively, and in a convincing man- 
that the application for the policy was filled in and signed in the exact man- 
ner set out in plaintiff's reply, while the agent of defendant did not positively 
contradict that testimony in all respects; but in several instances he testified “to 
the best of my remembrance” and “to the best of my recollection,” and “I judge 
I did,” ete. If, however, he had been absolutely positive as to the details with 
reference to the execution of the application for the policy, then the testimony 
on that issue would have been contined to that given by plaintiff and his son 
on the one side, and by defendant’s agent on the other. The court submitted that 
issue to the jury under an appropriate instruction and said to it, in substance, 
that, if it believed from the evidence that the application was so made out and 
signed (i. e., that the answers were written by the agent of defendant without 
ury by him of plaintiff and of his own volition, “and that plaintiff did not 
know when he signed said application the answers contained therein, and acted 

good faith in signing same”), then it should return a verdict in favor of plain- 
tiff for the sum of $1,000. 

[1] The chief ground argued for a reversal is the alleged error of the court 
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It t sustaining defendant’s motion for a peremptory instruction in its favor, 
is a consequence it erred in giving the instruction above referred to sub- 
mitting the estoppel plea contained in plaintiff's reply, and which argument pro- 


ceeds upon the theory that the facts relied on to establish the estoppel were in- 
sufficient for that purpose In support of that argument a number of cases from 
tl ‘ourt are cited, chief and prominent representatives of which are Common- 
wealth Life Insurance Co vy. Spears, 219 Ky. 681, 294 S. W. 138; Accident In- 


surance Co. v. Fisher, 211 Ky. 12, 276 S. W. 981; Penick v. Metropolitan Life 
ins. Co., 220 Ky. 626, 295 S. W. 900. But the principles announced by those 
opinions are not applicable to the facts of this case. They dealt with answers 


representations, either made exclusively by the insured without knowledge of 
: ; ; 
talsity and in the belief that they were true, or where they were not material 
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but knowingly false, or, where the agent and the insured both participated in the 
making of the false representations. In such latter circumstances the opinion in 
the Spears Case said that the company would not be estopped because of the 
knowledge and participation of its agent, since in that event the false representa- 
tion would be the fruitage of a fraudulent collusion between the agent and_ the 
insured, and not binding on the company. 

Neither do the facts in this case bring it within the principles of the othe: 
cited cases by learned counsel for defendant, since under the pleadings and plain- 
tiff’s testimony (which the jury found to be true) he himself made no representa- 
‘ions whatever in this case, and his knowledge or want of knowledge as to their 
truth or falsity, or his bona fides in the matter of their making, are neither of 
them involved. On the contrary, the case rests entirely and exclusively upon the 
proposition: Whether an application made out entirely by the agent of the in- 
surer from his own knowledge, or fraudulently (but in which fraud plaintiff did 
not participate) and signed by the insured without reading it, or without knowl- 
edge of its contents, will constitute an estoppel against the agent’s principal to 
rely upon the alleged falsifications contained therein. 

The question, so presented, was before this court in the recent case of Metro- 


7 


politan Life Ins. Co. v. Trunick’s Adm’r, 229 Ky. 173, 16 S.W.(2d) 759. TI 
pinion cited two prior ones from this court to the same effect, and which are: 
Standard Automobile Ins. Association v. Russell, 199 Ky. 470, 251 S. W. 628, and 
Standard Automobile Ins. Co. v. Henson, 201 Ky. 231, 256 S. W. 414. It was 
held in those cases that under facts similar to those we have here the insurer 
was estopped to rely upon the false representations contained in the applicatior 


lat 


executed under such circumstances, unless the insured in some manner participated 
therein so as to bring the case within the doctrine of the Spears, Henson, and 
other opinions from this court, holding that, if the application was t 

of a fraudulent collusion between plaintiff and defendant’s agent, and it con- 
tained material and fraudulent representations, the company would not be estopped 
to rely thereon as a defense to an action on the policy based upon such collusive 
application. 
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|2] In this case no defense of that nature was made, nor did the proof sus- 
tain it, if it had been made, and, therefore, the principles of those cases upon 


which counsel seem to rely have no application in this case. On the contrary, the 
case is governed by the opinions in the Trunick, Henson and Russell Cases supra, 
and, since the instruction complained of followed those opinions, the court did 


not err in refusing defendant's offered peremptory instruction, nor in submitting 
the estoppel issue to the jury which it did, as we have seen, under an appropriate 
instruction. The jury under the evidence on that issue was amply justified in 
returning the verdict it did. If collusion between defendant’s agent and_ plain- 
tiff had been relied on in defense of the action, and there had been proof to 
sustain it, then it would have been the duty of the court to have submitted it to 
the jury under the principles announced in the Spears and Penick Cases supra, 
and others from this court, of like tenor. 

For the reasons stated, we conclude that the case was properly tried 


eid 
without 
prejudicial error, and the judgment is accordingly affirmed. 


BENHAM v. KENTUCKY CENTRAL LIFE & ACCIDENT INS. CO 
Court of Appeals of Kentucky. May 12, 1931. 
38 Southwestern Reporter (2d) 954. 

1. INSURANCE. 

Insurer may provide that accident policy shall not cover risks not falling 
within prescribed age limits. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal from Circuit Court, Henderson County. 

Action by Theodore F. Benham against the Kentucky Central Life & Acci- 
dent Insurance Company. Judgment for defendant, and plaintiff appeals 

Affirmed. 

Henson & Taylor, of Henderson, for appellant. 





iGo: cachet ta 


ae ahs a tL DRUMS 





a 





as 


aha 


ach cs 


| 





Acc. | Benham v. Kentucky Central Life & Accident Ins. Co. 711 


Pentecost & Dorsey, of Henderson, and Peter, Lee, Tabb, Krieger & Heyburn, 
of Louisville, for appellee. 

Cray, J. 

On July 17, 1922, the Kentucky Central Life & Accident Insurance Company 
issued to James M. Benham a life and accident policy, by which it agreed to 
pay to the beneficiary, Theodore F. Benham, the sum of $2,000 in case of the 
death of the insured resulting directly and independently of all other causes 
through external, violent, and accidental means, and occurring within 90 days 
from the date of accident. One of the special provisions: of the policy reads as 
follows: “3. This Company will not accept risks on this policy under the mini- 
mum age of eighteen (18) years, nor over the maximum age of fifty-four (54) 
years next birthday, and if the Insured is under said minimum or over said 
maximum ages this policy is null and void.” On January 5, 1930, the insured was 
accidentally struck by a Louisville & Nashville passenger train, and instantly killed. 

This action was brought by the beneficiary to recover on the policy. The 
company defended on the ground that the insured was 63 years of age when the 
policy was issued; that he represented to the agent of the company that his age 
at his next birthday would be 54; that said representation was material, false, and 
fraudulent; that the policy was issued on the fifth of such representation, and 
would not have been issued if the defendant had known that the insured was 
63 years of age at his next birthday. At the same time the company paid into 
court the premiums theretofore paid by the insured, and which it had offered 
to pay to the beneficiary. 

\t the conclusion of the evidence the trial court directed a verdict in favor 
§ the company. The beneficiary appeals. 

[1] Counsel for appellant devotes much time to a discussion of whether cer- 
iin evidence bearing on the question of false representation as to age was 
properly admitted, as the application was not attached to the policy. In view of the 
conclusion of the court, it will not be necessary to discuss the admissibility of 
this evidence. The policy plainly provides if the insured is under the minimum 
of 18 years or over the maximum of 54 years at his next birthday, it is null 
and void. There can be no doubt that the insurer may confine the risks which it 
will accept to certain ages and provide in substance that the policy shall not cover 
risks not falling within the prescribed age limits. No question of estoppel or 
waiver being presented, the right of the beneficiary to recover depends on whether 
the insured was over 54 years of age at his next birthday. On this question the 
only witness was William Benham, a brother of the insured, who testified 


as 
follows: 
“1. Your name is William Benham, isn’t it? <A. Yes, sir. 
“2. What relation are you to Mr. James M. Benham? A. Brother. 
“3. How old are you, Mr. Benham? <A. According to my best judgment I 


am sixty-four. 

“4. How old was Mr. James M. Benham at the time of his death? (Objec- 
tion. Overruled. Exception.) A. Well, I don’t know exactly, but according to the 
way I have been told, he was right up to seventy or seventy-one. 

“5. To refresh your recollection, wasn’t his birthday on the 4th day of De- 
cember? A. Yes, sir. 

‘6. And wasn’t he seventy-one on the 4th day of December, 1929? (Objection. 
Overruled. Exception. A. That is to the best of my understanding 
“7. Where did you get that understanding, Mr. Benham? A. From my mother. 
“8. How much younger were you than Mr. James M. Benham? (Objection. 


Overruled. Exception.) A. He was supposed to be seven years older than I. 

“0. That is the age that was recognized in the family during all the years 
of your life? A. I always heard that talk in the family. 

“10. That has been the understanding throughout your own life, hasn't it? A. 
Yes, sir 


“Mr. Henson: We move to exclude all the testimony of the witness. (Over- 
ruled. Exception. ) 

“Cross-examination by Mr. J. W. Henson, attorney for plaintiff. 

“11. I believe you said you didn’t know his age. A. No, sir, I don’t know it 

‘Redirect examination by Mr. F. J. Pentecost, attorney for defendant: 
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“12. Mr. Benham, you know your own age. A. No, sir, I don’t, only by 
hearsay. 

“13. Well, you got that hearsay from your mother when you were a child? 
A. Yes, sir. 

“14. And you have gone through life with the understanding that that was 
your age? A. Yes, sir. 

“15. And that Mr. James M. Benham was seven years older than you? A. 
Ye S, sir. 

“Mr. Henson: We move to exclude all the testimony of the witness on re- 
direct examination. (Overruled. Exception.)” 

[2-5] There being no attempt to rebut this evidence, it was sufficient, if ad- 
missible, to authorize the court to hold as a matter of law that the insured was 
over 54 vears of age when the policy was issued. Its admissibility is attacked on 
the ground that it was pure hearsay. It must not be overlooked that declarations 
as to pedigree form one of the exceptions to the hearsay rule, and pedigree em- 
braces not only descent and relationship, but also the facts of birth, marriage, 
and death, and the times when they occur. Therefore the rule is practically uni- 
form that the date of a person’s birth may be testified to by members of his fam- 
ily although they may know of the fact only by hearsay founded on family tradi- 
tion, or information obtained from other members of the family. Grand Lodge, 
A. O. U. W. v. Bartes, 69 Neb. 636, 96 N. W. 186, 98 N. W. 715, 111 Am. St. 
Rep. 577. The reason for the rule is that, without such evidence, it would often 
be impossible to prove one’s age or the date of his birth. In the very nature of 
things one can have no knowledge of the date of his own birth, and yet he may 


testify as to his ag 


. althoug! 
members of the family. For the same reason one may testifv as to the a his 
older brother from family tradition or information obtained from his mother or 


1 his information is hased entirely on hearsay from 








other members of the family. Travelers’ Insurance Co. v. Henderson * Cotton 
Mills, 120 Ky. 218, 85 S. W. 1090, 27 Ky. Law Rep. 653, 117 Am. St. Rep. 585 
9 Ann. Cas. 162. It follows that the evidence was properly admitted 


Judgement affirmed 


DANCE v. SOUTHERN SURETY CO. OF NEW YORK. No. 4014 
Court of Appeal of Louisiana. Second Circuit. May 20, 1931 
134 Southern Reporter 725. 
1. INSURANCE 
Evidence / 
ed prior t 


t 


Id not to establish that inflammation of insured’s appendi 
o lapse of fifteen days from date of health policy. 

The health policy protected against loss or disability for sickness, in- 
dependent of injury, and contracted by insured after fifteen days from 


the date the policy was issued. 





e 
rk 





(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE 

Stipulation that health policy should not cover sickness contracted within 
15 days from date thereof should be construed strictly against insurer 

(For other cases, see Insurance, Dec. Dig. § 530.) 
3. INSURANCE 

Evidence held to establish liability of insurer, although insured suffered trom 
like sickness, as that for which claim was made, on day following issuance ot 
health policy. 

Evidence disclosed that, on July 24, 1929, the day following the issu- 

ance of the health policy, the insured was examined by physician who 

° ~ . } ° ¢ : . 4 

found that insured had acute inflammation of appendix, but insured did 

. : am ee 

not experience any pain or illness at that time or until September 3, 1929, 


and that the inflammation existing on September 3d, for which cl 





was made, might have been entirely independent of condition exis 
on July 24th. 


For other cases, see Insurance, Dec. Dig. § 665[5].) 
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4. INSURANCE. 

Statute allowing insured penalty for insurer’s refusal to pay should 
strictly construed (Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. 

Statutory penalty against insurer should not be allowed, unless its refusal 
to pay 1s without reason (Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

INSURANCE. 

Where insurer’s refusal to pay was based on investigation showing insured 
had disease on day following issuance of policy, and claimed indemnity for like 
disease, insurer /ield not liable for statutory penalty (Act No. 310 of 1910) 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Second Judicial District Court, Parish of Bienville; Jno. S. 
Richardson, Judge. 

\ction by Miss lone Dance against the Southern Surety Company or New 
York. Judgment for plaintiff, and defendant appeals. 

Amended, and, as so amended, affirmed. 

A. $. Drew, of Minden, for appellant. 

Goff & Goff, of Arcadia, for appellee. 

WEsp, J. 

On July 3, 1929, defendant, on a written application of same date, issued 
to plaintiff an accident and health insurance policy, insuring plaintiff from noon, 
July 23, 1929, to noon, July 23, 1930, “(1) against loss or disability, as herein 
detined, resulting from bodily injury, effected solely through accidental means, 
independently and exclusively of disease, whether disease pre-exists or be 
afterwards contracted, and (2), against disability for sickness, independent of 
injury, whether injury pre-exists or be afterwards sustained, as herein defined, 
and contracted by the insured after fifteen days from the date aforementioned 
(July 23d, 1929), subject to all conditions and limitations hereinafter contained,” 
etc 


be 


J 


The insured became ill on September 3, 1929, and underwent an operation 
for appendicitis on September 5, 1929, and, after due notice and proof, demand 
was made on the defendant for payment of sickness indemnity and hospital ser- 
vices, amounting to $225, which was refused; and plaintiff instituted the present 
suit to recover said amount, together with an additional amount of $225, and 
attorney's fees of $100, as a penalty for the failure of defendant to pay (see 
Act No. 310 of 1910). 

In answer, defendant admitted that the policy had been issued, but denied 
any liability; and especially pleaded that plaintiff knew, at the time she applied 
for insurance and at the date the policy was issued, she was suffering from 
appendicitis, and that she concealed such fact from the defendant; and, further, 
that the illness which caused the disability for which indemnity was claimed 
resulted from the disease, appendicitis, which was contracted within fifteen days 
from the date of the policy, and was not covered under the stipulations of the 
contract quoted above. On trial, judgment was rendered in favor of plaintiff, as 
prayed for, and defendant appeals, urging that the evidence established the 
defense interposed, and that plaintiff's demands should have been rejected, and, 

any event, that the evidence did not warrant any penalty being assessed 
against defendant. 

Considering the defense that plaintiff knew at the time she applied for in- 
surance, which was, as stated, on the same date the policy was issued, and that 
laintiff concealed her condition from defendant, we do not find that the evi- 
dence established that plaintiff had appendicitis at the time of the application; 
but, if so, the evidence conclusively establishes that plaintiff was not aware of 
such condition, and as much appears to be conceded by counsel for appellant, 
who devotes his discussion entirely to the defense that the illness of plaintiff 
resulted from a disease, appendicitis, which was contracted within fifteen days 
from the date of the policy, and, in considering the liability of defendant under 
the contract. we confine our discussion to that defense. 
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The evidence upon which appellant relies shows that plaintiff had been 
accustomed to have a physician examine her twice a year; that on the day 
tollowing the issuance of the policy, July 24, 1929, she was examined by a physi- 
cian who found that she had sub-acute appendicitis, and who said on trial of 
he cause that he thought the condition existing on September 3d, 


t which caused 
the illness of plaintiff, was a “flare-up” of the condition found on July 24th 
However, the evidence conclusively established that plaintiff did not experience 
any pain or illness at that time from such condition or until September 3d, and 
all of the physicians agree that the condition, or inflammation of the appendix, 
existing on July 24th, may have cleared up, or as we gather from their testi- 
mony, that the condition, or the acute inflammation of the appendix, existing 
on September 3d, may have been entirely independent of the condition existing 
on July 24th 

[1] Considering the evidence as a whole, we find that the most that can 
be said to have bten established was that the condition existing on July 24th 
and September 3d may have had the same pathological cause; but the evidence 
does not establish that the condition existing on September 3d was a continu- 
ance of the condition existing on July 24th, and is not, we think, sufficient te 
show that the condition or inflammation of the appendix existing on September 
3d was contracted or existed prior to the lapse of fifteen days from the date 





of the policy 
[2, 3] Aside from that, however, the stipulation on which appellant relies 


should we think, at least be construed strictly against the insurer (Bean vy 
7Etna Life Ins. Co., 111 Tenn. 186, 78 S. W. 104), and, the evidence establish- 
ing that plaintiff did not experience any illness or sickness from the condi- 
tion existing on July 24th, and that the disease, illness, or sickness for which 
indemnity is claimed was first manifested after the date defendant concedes 
the contract was effective, we are of the opinion that defendant was liable for 
the disability resulting from such sickness (Cohen v. North American Life & 
Casualty Co., 150 Minn. 507, 185 N. W. 939; Snyder v. National Travelers’ Bene- 
fit Ass’n, 180 Towa, 1344, 164 N. W. 176), 


and therefore defendant was properly 
held liable under the contract. 


[4-6] Relative to the contention that the court erred in allowing the penalty, 


or double indemnity and attorney's fees, under the provisions of Act No. 310 
f 1910, it is conceded that the statute should be strictly construed, and that 
the penalty should not be allowed, unless the refusal to pay was without reason 
(Bank v. Employers’ Liability, 1 La. 720, 99 So. 542; Brown vy. Continental 
Casualty Co., 161 La. 229, 108 So. 464, 45 A. L. R. 1521; Massachusetts Pro- 
tective Ass'n v. Ferguson, 168 La. 271, 121 So. 863; also Workman y. Insurar 


Co., 2 La. 507, 22 Am. Dec. 141), and, considering the evidence which shows that 





; 


the refusal of defendant to pay within the period fixed by t 
based upon a prior investigation which showed tl 


he statute was 
iat plaintiff had a 
the day following the issuance of the policy as existed in September, 
which the sickness resulted for whi 


opinion that the refusal of defendant to 





indemnity was claimed, we ari 


pay cannot be said to have been unrea- 


sonable, and that the penalty should not have been assessed (Cryer vy. Great 
American Casualty Co., 7 La. App. 469). 

It is therefore ordered that the judgment appealed from be amended by re- 
ducing the amount awarded from $550 to $225, and as thus amended, the judg- 
nent is affirmed; appellee t pay the cost of appeal. 


Drew, J. recused 
AMERICAN BANKERS’ INS. CO. v. LEE. No. 29425 
Supreme Court of Mississippi, Division A. June 1, 1931. 
134 Southern Reporter 836. 
Syllabus by the Court. 


1. INSURANCE. 

Burden of proof is on one asserting it to show either direct authorization of 
act of insurance agent or such course of conduct as by implication it can he 
presumed agent was acting within real or apparent scope of authority. 

I t >) 


(For other cases, see Insurance, LD 
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American Bankers’ Ins. Co. v. Lee 


3. INSURANCE. 


General law of agencies governs with respect to powers of insurance agents. 


t 
7 


» 
J.) 


(For other cases, see Insurance, Dec. Dig. § 
4, INSURANCE. 

\uthority of accident insurer’s agent to make parol contract of insurance 
must be proved affirmatively. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


5. INSURANCE. 

Statute defining who is insurance agent does not alter general law of 
(Code 1930, § 5196). 

For other cases, see Insurance, Dec. Dig. § 73.) 

6. INSURANCE. 

Evidence that special agent solicited accident insurance did not meet burden 

proof on insured to show insurer had held agent out as having authority to 

binding contract. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

INSURANCE. 

Where soliciting agent collected premium and informed applicant accident in- 
surance was effective immediately, and thereafter had applicant sign blank appli- 
ation, and accident occurred before policy was delivered, insured, not showing 
insurer had held agent out as having authority to make binding contract, could 

recover. 

The application contained provision that insurance would not be in 
force until payment of premium and physical delivery of policy to insured 

in person while he was in good health and free from injury, and agent 

taking the application was mere soliciting agent, and there was no evidence 

showing that such agent had ever written up any other insurance for 
defendant insurance company or that they had him act in any capacity 
other than as a mere soliciting agent. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

\ppeal from Chancery Court, Pike County; R. W. Cutrer, Chancellor 

Suit by George W. Lee against the American Bankers’ Insurance Company. 
From a decree for complainant, defendant appeals. 

Reversed and rendered. 

Lotterhos & Travis and Chalmers Potter, all of Jackson, for appellant. 

Price & Price, of Magnolia, H. V. Wall, of Brookhaven, and Thomas Mitchell, 
of Magnolia, for appellee. 

McGowEn, J. 

The appellee, George W. Lee, filed his bill in equity seeking reformation of 
a policy of health and accident insurance issued by the appellant dated September 
30, 1929, and to recover thereon, as reformed, for an injury occurring on Sep- 
tember 22, 1929. The application for the policy was signed by the insured on 
September 6th. The reformation desired was that the policy be made to insure as 

late of application, based upon the allegation that by an oral contract the insured 
and Hunt, the agent of the insurer, agreed that the policy should take effect as oi 
that date 

The insurance company denied that it undertook any liability prior to Septem- 
ber 30th, the date of the policy, and denied that the agent, Hunt, had any author- 
ity to make a contract of insurance. The court below entered a decree reform- 
ing the policy as prayed, and granting a recovery to the appellee, against the 
insurance company, from which decree an appeal is prosecuted here. 

On September 6, 1929, the insured had completed all arrangements prepara- 

to making a motorcar trip to the Delta and return, and expected to take 
it travelers’ insurance from the railroad company to protect him against acci- 

from that date. Hunt, representing the insurer, and having information that 
Lee expected to procure accident or travelers’ insurance, approached Lee, soliciting 
him to purchase insurance with him against accidents on the trip, telling him 
tl he could write the same insurance that the railroad company would write, 
am! that he was a customer of Lee, a merchant. The amount of the premium 
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was $28, which Hunt assured Lee would insure him against injury by accident 
from 12 o'clock of that day. Lee paid the amount to Hunt, the agent, who im- 
mediately forwarded it to the insurer. Subsequent to the oral agreement, and after 
the payment of the money, Hunt approached Lee again, and said to him, in 
effect: “I have an application that you might sign, but I assure you that it is 
a mere formal matter, and does not affect the contract I have made with you, 
and does not in any way prevent the insurance from going into effect today.” 

Lee testified that he relied upon this assurance, and signed the application in 
blank, it being afterwards filled out by Hunt; that he relied upon the integrity 
of Hunt, the agent, when he said that the application would be filled out in 
such manner that it would not affect the policy’s becoming effective on that day, 
covering the period of his trip to the Delta. 

On the 22d of September, 1929, Lee was seriously hurt in an automobile acci- 
dent, and, while he was in the hospital, suffering from his injuries, Hunt de- 
livered the insurance policy, dated September 30, 1929, saying to Lee, “Don't 
worry, old man, you are insured,” assuring him, further, that he (Lee) was in- 
sured from the day he took out the policy. Lee stated: 

That he had had nothing to do with filling out the application for insurance, 
that Hunt told him it was a mere formality, and “that I could sign it and he 
would fill it out. 

“Q. It was not filled out when you signed? A. No, sir, I signed it in blank 
and he filled it out. 

“Q. You do not know when he filled it out? A. No, sir. 

“Q. You paid him the money and left on your trip thinking you had 
surance policy? A. Yes, sir. 

“Q. It was on your trip back that you were hurt? <A. Yes, sir.” 

On cross-examination this occurred: 

“Q. What statements were made to you with reference to this application? 
A. Mr. Hunt came to my store and in the presence of that young lady, said that 
he had heard that I was going to get a policy from the railroad company and 
that he had the same kind of policy, and asked if I would not just as soon take 
it out with him, as he trades with me sometimes, I took out the policy with 
him and paid him $28.00. 


an mMe- 


“Q. He was soliciting agent for the American Bankers Insurance Company? A. 
He told me that he was representing the State Division.” 

The agent, Hunt, corroborated the statements of the insured in all respects; 
admitted that Lee signed the application in blank, and that he filled it out; that 
he told Lee that the application did not prevent the policy going into effect that 
day at 12 o'clock. Hunt testified that he only had a verbal agreement with Marshall 
as to his agency on September 5th, and did not have a written agreement as 
agent until the 13th of October; this agreement being offered in evidence 

Hunt said Lee signed the application; that he made no statement to the 
latter as to the contents thereof, nor did he ask him to read it. He said that Lee 
had an opportunity to read it if he wanted to, but that the application had nothing 
to do with the policy. He knew Lee was preparing to get a policy before leavin 
on a trip; he thought from the Travelers’ Accident Insurance Company. 

[he policy of insurance, delivered after the accident occurred, was offered 
in evidence by the insurer. Depositions of two of the officers were of 
evidence, as well as the agreement between Hunt, the agent, and the insurer, sul 
sequently entered into, and effective September 13, 1929, by which agrcement 
Hunt was named as nt in several counties in Mississippi; was authorized to 
appoint such agents and solicitors and local collectors of the company in said 
territory, and to fix their compensation, subject to the approval of the company, 
to procure applications for insurance policies, write applications under the direction 
of the company, collect and remit the premiums, deliver policies, and other de- 
tails unnecessary to mention here. Hunt had only the authority of a soliciting 
agent, and none to bind the company to a contract of insurance. 








The following questions and answers were in the application signed in blank 
by the insured: “Do you apply for a policy of insurance in the American Bankers 
Insurance Company based upon the following statements and represent them to 
be complete and true? And do you agree to accept the policy with all its provisions, 
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he classification fixed by the company, and agree that the statements made shall 
ea part of any policy issued hereon? Yes. * * * Do you understand and 
agree that the insurance hereby applied for ,will not be in force until the pay- 
ment of the premium in advance, and the physical delivery of the policy to you 


in person while you are in good health and free from injury? Yes.” 


t 
I 


The policy delivered had, among other things, the following provisions: “The 
copy of the application endorsed hereon is hereby made a part of this contract 
and the policy is issued in consideration of the statements made by the insured 
in the application, which the insured agrees are complete, true and material. 
* * *” Tt further provides: “The term of this policy begins at 12:00 o'clock 
M., standard time, on the date of delivery to and acceptance by the insured. 
* * *” And provides further: “This policy includes the endorsements and at- 
tached papers, if any, and contains the entire contract of insurance. * * * No 
statement made by the applicant for insurance not included herein shall void the 
policy or be used in any legal proceeding herein. No agent has authority to change 
this policy or, waive any of its provisions. No change in this policy shall be valid 
unless approved by an executive officer of the company and such approval be er- 
dorsed hereon.” 

The following assignments of errors as ground for reversal are urged by the 
appellant, the insurer: First, “that proof of a prior or contemporaneous oral con- 
tract between the parties.” Second, “that Hunt was not shown to have authority 
to make a contract of insurance for the appellant,” for the following reasons: 
“(a) the powers possessed by agents of insurance companies are to be interpreted 
in accordance with the general laws of agency as in the case of the agent of any 
other corporation or individual. (b) There is no presumption that the agent, 
Hunt, had authority to bind the appellant as alleged and the burden of showing 
that Hunt did have authority to act for and on behalf of the appellant rested 
upon the appellee. (c) It was incumbent upon the appellee to show that the 
agent, Hunt, had either expressed or implied or ostensible authority to bind the 
appellant by the contract sued on.” Third, “there was no meeting of minds be- 
tween the insurance company and the appellee,’ because “(a) the insurance com- 
pany was acting only on a written application, and the policy was not delivered 

: until after the appellee had been insured; (b) if the contract here involved rests 
in parol then there was no meeting of the minds of the parties thereto in the 
essential elements of such a contract.” 

From the statement of facts herein, the question is sharply presented: Did 
; the agent, Hunt, have-authority, real or apparent, to bind the principal, the Ameri- 
5 can Bankers’ Insurance Company, effective September 6th, based upon the bare 
statement of the agent that the policy to be issued by the company thereafter 
would be effective on that date, because the agent solicited the insurance, received 
the premium therefor, remitted same to the company promptly, wrote the applica- 
tion, and thereafter delivered the policy to the insured, after the latter had re- 
ceived the injury upon which the action is based? 

It is contended by the appellee that in equity the appellant is estopped from 
asserting that it is not bound by the false representations of the agent, Hunt, 

the insured It is apparent that there was no real authority in the agent to 


Z bind the insurer, so that the case must rest upon an apparent authority of the 
i gent, if the decree of the court below is to be upheld. 


[1, 2] It will be observed that the agent, Hunt, had only represented this 

“| company for one day; that he never made any statement to Lee about his author- 
4 ty; there is no testimony in the record that Lee had any facts upon which to 
base a belief in the apparent authority of the agent to bind the principal to a 
special contract of insurance. On behalf of the appellant, it quite clearly appears 

By that Hunt was a mere soliciting agent, clothed with no authority to execute a 
contract of insurance in any event. Lee never made any effort to ascertain what 

iuthority was vested in Hunt, nor did he make any sort of examination of the 

pplication. The record shows that all the knowledge that the insurer had in re- 

; eard to the transaction was contained in the application, which negatives the 
\§ idea that there was to be a present contract of insurance binding it. Accident and 
; health insurance is involved here. This is not a case of a fire insurance 
having authority to execute and deliver a contract of insurance 


agent 
against loss by 








718 The Insurance Law Journal, Vol. 77 [Sept., 1931 


fire, thereto authorized by the principal. It is quite clear that Lee was informed 
that an application was necessary, that he expected to have a policy evidencing 
the contract, and that, in such situation, he made no sort of investigation or 
inquiry. 

“The burden of proof is upon him who asserts it to show either a direct 
authorization of the agent, or by proving such facts or circumstances, or such a 
course of conduct, as by implication it can be presumed that the agent was acting 


within the real or apparent scope of his authority. If one invests another 


with 
real authority he 


is bound by reason of the actual power conferred. If, however, 
he clothes him with apparent authority, he !s bound, because he has induced others 
to deal with him as an agent. The one rests upon a fact; the other upon a sup- 
posed fact. But before the alleged principal is preculded from denying the exist- 
ence of the supposed fact, it is necessary that the other party should show that 
he was misled, not by the alleged agent, but by the principal.” See New York 
Life Ins. Co. v. O’Dom, 100 Miss. 219, 56 So. 379, Ann. Cas. 1914A, 583 

In Newark Fire Ins. Co. vy. Russell, 142 Miss. 379, 107 So. 417, the validity 
of an oral contract of insurance was recognized; but it was held that such oral 
contract must be established by the evidence 

[3] In the case of Germania Life Ins. Co. v. Bouldin, 100 Miss. 660, 56 So 
609, 613, this court said: “The powers possessed by agents of 


insurance com- 
panies, like those of 


any other corporation or of an individual principal, are t 
be interpreted in accordance with the general law of agencies. No other or 
different rule is to be applied to a contract of insurance than is applied to other 
contracts.” 


essence of estoppel is that the party asserting the agency was deceived by the 
conduct of the party against whom it is asserted, and, though fraud may be an 
ingredient of the case, it is not essential. The principal need not authorize the 
agent to practice a fraud on third parties, yet if he authorizes his agent to trans- 
act the business with a third party, and in so doing the agent practices the fraud 
on the party, the principal is liable. The estoppel may be allowed on the score of 
negligent fault of the principal. Where one or two innocent persons must suffer 
loss, the loss will be visited on him whose conduct brought about the situation.” 

If we should hold in the instant case that the insurer herein is equitably es- 
topped to deny the oral contract of insurance asserted herein, it would be tanta- 
mount to saying that the company, because of the fact that it selected an agent 
to solicit business, would be bound to the extent of any representation as to th 


insurance contract it was then proposing to make, regardless of its own scope of 
business. 


And in that case, on the question of estoppel, the court further said: “The 


No one would contend that, if a wholesale dealer in flour hired a salesman 
to solicit orders for flour, the principal would be bound until it had received and 
accepted the order. It is true that both parties herein were misled—the insured 
by the statement of Hunt that the insurance was eftective at once; and the in- 
surer by the application, which showed that the insured accepted the contract, to 
take effect in accordance with its usual contract, the main feature of which in 
present instance is the delivery ot the policy to the insured while in good health 

In the case of Continental Casualty Co. v. Hall, 118 Miss. 871, 80 So. 335, 
this court held that “a soliciting agent for a life insurance company is without 
authority to write policies or bind the company by its terms or to alter them, 
and is merely a special agent, whose authority is entirely dissimilar from that 
of fire insurance agents,” who write the policies for their companies; and the 
court there stated that “it is also contended by the appellee that the soliciting 
agent represented to him that this special rider would make the health insurance 
effective upon the issuance of the policy.” The court further said, with reference 


to this kind of agent: “He had no authority whatever to alter or change the 
terms of the insurance contract or to bind the company by any representations 
made by him. This court has repeatedly held this kind of agent to be merely a 


special agent who has no authority to change or alter the terms of the insurance 
policies.” 

It would indeed be a harsh rule to bind a principal to a contract entirely dif- 
ferent from that which it was accustomed to make, and to charge it with 


notice 








Rise Pied 
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§ something that it did not authorize, which was not contemplated in its course 
f business, which it never ratified, in fact, never had any knowledge thereof. 
In the instant case, we have a transaction entirely dependent upon the conduct 
f another, beyond the scope of his actual authority, and without proof of such 
conduct as implied apparent authority. In this case the burden of showing some 
reasonable basis for the belief that Lee had a right to think that the agent, Hunt, 
had apparent authority to make a special contract of insurance must be met. 

|4] “No presumption exists, however, that the company’s agents have author- 
ity to make a parol contract to insure; such authority must be proved affirmatively. 
Of course a parol contract to issue or renew a policy must be clearly established.” 


See 2 Couch, Cyc. of Ins. Law, 1929, 1586; also, Joyce on Insurance, vol. 2, p. 


1298, § 525; 2 Couch, Cyc. of Ins. Law, 1485; 32 C. J. 1067, 1116. 

[5] Appellee suggests to the court that section 5196, Code of 1930, defining 
who is an agent in this state, might be applied to the case at bar. However, he 
realizes that this court has said, in effect, that this statute does not alter the 
general law of agency, and has always recognized the distinction between a special 
agent, or merely soliciting agent, and an agent clothed with such authoritv as 
by implication the principal was bound by his acts. The O’Dom and Hall Cases 
were decided in the light of the substance of this statute, which, so far as material 
here, has been in force in this state since the Code of 1892. See section 2327, 
Code 1892. 

Counsel for appellee are in error when they say that the agent testified that 
he had authority to make the contract. 

We think it unnecessary to discuss the case of Mass. Bonding & Ins. Co. v. 
Vance, 74 Okl. 261, 180 P. 693, 15 A. L. R. 981, from the Supreme Court of 
Oklahoma, for the reason that we are in agreement with the fundamental prin- 
ciples of law announced in that case, but cannot agree therewith as to its applica- 
ion of facts on the question of apparent authority of the agent 

[6] It is not shown in the instant case that the agent had ever written any 
other insurance for this company, or that they had him act in any capacity other 
than as a mere soliciting agent; and the bare fact of a special agent soliciting the 
contract is not of itself sufficient to meet the burden of proof placed upon the 
insured by the law, to show that the principal had held this agent out as having 
authority to make for it a binding contract of insurance; but the transaction here 
nvolved is one in which Lee, as a business man of intelligence, knew or ought 

have known that an application must be sent to the principal, and that the 
principal reserved some rights as to when and how it should become liable. He 
was too credulous; he did not even take a receipt for the money he paid, and 
nade no sort of inquiry or investigation. 

|7| There is nothing in this record to lead a reasonable man to believe that 
Hunt was the alter ego of the insurance company. The recovery in this case can- 

t be upheld. 
Reversed, and judgment here for appellant. 


STATE ex rel. CONTINENTAL, LIFE INS. CO. v. TRIMBLE et al.. 
Judges. No. 30263. 
Supreme Court of Missouri, Division No. 1. March 31, 1931 
Motion for Rehearing Overruled May 21, 1931. 
38 Southwestern Reporter (2d) 1017. 
INSURANCE. 

Court of Appeals’ construction of accident policy that “motor driven car” 
clause “any private automobile, motor driven car, * * *” included motor driven 
hicles ejusdem generis with “automobile,” /icld not contrary to Supreme Court’s 
ethod of construction 

(For other cases, see Insurance, Dec. Dig. § 452.) 

INSURANCE 

Court of Appeals’ construction that “motor driven” “car,” within accident 
olicy, included motorcycle with side car attached, held not contrary to Supreme 

urt’s method of construction. 

(For other cases, see Insurance, Dec. Dig. § 452.) 
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4. INSURANCE. 

Court of Appeals’ construction that riding “in” motor driven “car,” within 
accident policy, included riding astride motorcycle with side car, held not con- 
trary to Supreme Court’s method of construction. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Original proceeding in certiorari by the State, at the relation of the Con 
tinental Life Insurance Company, against the Honorable Francis H. Trimble 
and others,. Judges of the Kansas City Court of Appeals. 

Writ quashed. 

Fred A. Boxley and Elmer B. Hodges, both of Kansas City, for relator. 

Burrus & Burrus, of Independence, and Mosman, Rogers & Buzard, of Kan- 
sas City, for respondents. 

RAGLAND, J. 

This case comes to the writer for an opinion on reassignment. It is an 
original proceeding in certiorari wherein the relator seeks to have quashed, 
on the ground of conflict, the opinion and judgment of the Kansas City Court 
of Appeals in the case of Harvey Burrus, Adminstrator, Appellant, v. Contin- 
ental Life Insurance Company, Respondent, lately before that court on appeal 
from the circuit court of Jackson county. The rulings of the Court of Appeals 
and the facts on which they are based are shown by the opinion, which is 
as follows: 


“This is a suit on an insurance policy, whereby John B. Lobb was insured 
against death or disability resulting directly, independently, and exclusive of 
all other causes from bodily injury effected solely through external, violent and 
accidental means and sustained by the insured in the manner following: 

“*Part One. 


“*(a) By the wrecking or disablement of any railroad passenger car or 
passenger steamship or steamboat, in or on which the insured is traveling as 
a fare-paying passenger; or, by the wrecking or disablement of any public 
omnibus, street railway car, taxicab, or automobile stage, which is being driven 
or operated, at the time of such wrecking or disablement by a licensed driver 
plying for public hire, and in which the insured is traveling as a fare-paying 
passenger and such injuries so sustained shall result in any of the specific losses 
set forth in this Part 1. 

“‘(b) By the wrecking or disablement of any private automobile, motor 
driven car or horse drawn vehicle in which the insured is riding or drawn, or 
by being accidentally thrown from such automobile, car or vehicle.’ 

“While this policy was in effect the assured was riding on a motorcycle to 
the side of which there was attached a body designed for the carriage of a 
passenger and supported by a third wheel. The evidence indicated that the 
particular motorcycle was not constructed exactly the same as an ordinary 
motorcycle. It was so designed that it could not be operated at as high a 
rate of speed as the ordinary motorcycle and also was designed so that the 
body could be attached thereto. A witness who was in the motorcycle busi- 
ness testified that the whole machine was usually designated as a ‘side car outfit. 
The assured was upon the saddle of the motorcycle proper, and was operating the 
same when he received injuries which caused his death. The trial court sustained : 
demurrer to the evidence. The only question presented below was whether -or not 
the assured came to his death from bodily injuries sustained by the wrecking of 
‘motor driven car’ in which he was riding or drawn 

“Plaintiff has appealed 

“Respondent has cited cases wherein it is held that a motorcycle is not 
a ‘motor driven car. Salo y. North American Acc. Ins. Co., 257 Mass. 303, 134 
N. E. 557, 558: Anderson v. Life & Casualty Ins. Co., 197 N. C. 72, 147 S. E. 
693; Laporte v. North American Acc. Ins. Co., 161 La. 933, 109 So. 767, 48 A. 
L. R. 1086; Perry v. North American Acc. Ins. Co., 104 N. J. Law, 117, 138 A. 
894. In each of these cases the policy insured against injury or death caused 
‘by the wrecking or disablement of any private horse-drawn vehicle, or private 
motor driven car in which insured is riding or driving.’ In each instance the 
motorcycle was a machine running on two wheels without side car attachment. 
The Massachusetts and Louisiana cases were decided in 1926, the New Jersey 
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case in 1927, and the North Carolina case in 1929. The New Jersey and North 
Carolina cases approved what was said in the Mass achusetts case almost in 
toto. All of the cases point out that the word ‘car’ is ordinarily used in 
speaking of an automobile, and that in ordinary parlance a motorcycle is not 
referred to as a car, but is spoken of as a motorcycle; that a motorcycle, having two 
wheels, is a machine more in the nature of a bicycle equipped with a motor power. 
It is also pointed out that the policy provided for protection if the assured rode 
in or on a railroad car or steamboat, but only for protection if the assured rode in 
a horse drawn vehicle or a motor driven car. In some of these cases it is stated 
that the motorcycle being supported by only two wheels, does not have the 
equilibrium of an automobile; that it is not supplied with bumpers or by a 
body in which the motorcyclist may drive or ride and for these reasons the 
use of the motorcycle is much more hazardous than the use of an automobile. 
“We depart for the present from further consideration of these 


cases to 
determine whether or not the conveyance 


which was used in this case should 
be held, as a matter of first impression, to come within the provisions of this 
policy. In this case the conveyances mentioned in the policy are automobiles, 
motor driven cars, and horse drawn vehicles. It is certain that the conveyance 
is motor driven. If it is a car it is one of the conveyances mentioned in the 
policy. We can not infer that the term ‘motor driven car’ was merely used to 
lesignate automobiles. Automobiles had already been specifically mentiond, and 
to hold that the term ‘motor driven car’ was not intended to cover other forms 


of conveyances propelled by motor power would be to strike it from the policy. 


We can not hold that ‘motor driven car’ is a term which, in common parlance, 


refers to any specific kind of conveyance propelled by motor power. It might 
be contended that the term ‘motor car’ is ordinarily used as another name for 
automobile. With some plausibility it might be contended that the word ‘car’ 
is another name commonly used to designate the same kind of conveyance. But 
this policy specifically designates automobiles, using the term by which they 
are usually known. This is followed by a term which is not commonly used to 
refer to any particular form of conveyance, but which has been framed for the 
purpose of designating all forms of conveyances which may properly be called 
‘cars’ and which are driven by motor. In Webster's International Dictionary 
the word ‘car’ is defined thus: ‘A vehicle moved on wheels. (a) in general, 
carriage, cart, wagon, truck, etc. Rare in this use. (b) A chariot of war or of 
triumph; a vehicle of splendor, dignity or solemnity. Poetic. (c) Specif., some 
particular vehicle so-called, as an automobile, or locally in England, a four- 
wheeled hackney carriage. (d) A vehicle adapted to the rails of a railroad. 
The vehicle used on street railroads or tramways are called cars in both Great 
Britian and the United States. In the United States car is the general term 
for the vehicles, whether for passengers or freight, used on other railroads, a 
qualifier being added to indicate the particular use or style; as, freight car, 
box car, platform car, dining car, parlor car, smoking car, etc., the cage of an 
elevator or lift. The basket, box or cage suspended from a balloon to contain 
passengers, ballast, etc.’ 

“We think it is fairly plain that any vehicle primarily intended for the trans- 
portation of persons or fre ight may be properly called a car. When a word 
has so many different meanings, it is always proper to look to the content and 
purpose of the instrument wherein it is used to determne the sense in which 

was used in that instrument. The fact that certain courts have held that the 
word ‘car’ means automobile in an instrument referring to horse drawn vehicles 
ind motor driven cars does not prove that those courts would have held that 
the term ‘motor driven cars’ referred only to automobiles in an instrument in 
which ‘motor driven car’ is mentioned in addition to, and therefore as an en- 
largement upon, the designation of automobiles 

“The cases relied upon by respondent made a point of the fact that a motor 
vehicle having only two wheels will not remain upright except when moving; 
whereas, the ordinary four-wheeled vehicle remains upright while stationary. 
That distinction, even if sound, could not apply to the instant case; because 
the conveyance which is the subject of our consideration will remain upright 
while standing. While we have pointed out that some of the distinctions made 


by the cases cited by respondent can not apply in the instant case, yet there 





722 The Insurance Law Journal, Vol. 77 [Sept., 1931 


are other reasons given by the courts of Massachusetts, North Carolina, Louis- 
iana, and New Jersey which are applicable here. We have no way to tell what 
those courts would have held if the policies which they considered had specifically 
named automobiles and if the conveyances which they considered had been 
supported by three wheels so that they would remain upright at all times. We 
can only say that the reasons given by those courts for their decision so far 
as applicable to this case are not sufficient to convince us that the ‘side car 
outfit’ in which the deceased was driving at the time of his injury was not a 
conveyance mentioned in the policy. Indeed, we are not called upon to decide 
whether we would follow the cases cited by the respondent if they were directly 
in point 

“It is our opinion that the ‘side car outfit’ was a car. It is ‘conceded that 
it was motor driven. The term ‘motor driven car’ is not the name commonly 
used to designate any known means of conveyance. It is descriptive term and 
covers whatever it describes. It was not used to refer to automobiles only 
for the reasons already mentioned. Under the rule, eyjusdem gencris, it is like 
unto automobiles and horse drawn vehicles; because they are both vehicles 
running on wheels and are primarily intended for transportation. 

“Respondent claims that appellant can not recover because he did not ride 
in the motor driven car. It is said that he who rides a motorcycle does not ride 
in it. To say that one is m a place does not imply that he is wholly or par- 
tially enclosed. A man may be in a city. This does not imply that the par- 
ticular city is a walled town. We think that the provision requiring the assured 
to be m a motor driven car means that he must be within the space or area which 
was intended to be occupied by the person or persons to be conveyed; because 
common experience teaches that it is ordinarily less dangerous to occupy that 
part of any conveyance that was intended to be occupied than otherwise. If 
the assured had met his death while being transported by automobile, we would 
not hesitate to hold that he could not recover if the evidence showed that at 
the time of his injury he was clinging to the spare tire on the back of the 
conveyance, or standing on the running board, or sitting upon the fender, or 
radiator hood or on the top, for this would be outside of the space intended 
to be occupied by the driver or passengers. On the other hand we should hold 
that he was in the car if he occupied the driver’s seat, even though the body had 
been removed from the particular automobile. In such case he would be with- 
in the area primarily intended for occupancy. 

“Respondent has called our attention to the fact that the policy provides 
for protection if the assured is injured by the wrecking or disablement of any 
railroad passenger car or steamship, or steamboat, in or on which the insured 
is traveling as a fare-paving passenger. It is claimed that the use of the term 
‘in or on’ at this place and the use of the word ‘in’ when referring to a motor 
driven car excludes the idea that the insured was protected if he met his death 
while being conveyed by a motor driven car unless he was in it in the sense 
that he was wholly or partially enclosed. The argument is not without plausi- 
bility. However, we think that if we should read an exception into the pr 
sions of this policy because of such an obscure refinement, this would vi 
the principle that an instrument should be construed most strongly against 
who prepared it. The insurance company prepares its policies in advance 
considers the risks which it is willing to cover and fixes the rate accordingly. 
The policy holder, if he takes a policy at all, takes it exactly as it has been 
previously prepared by the insurance company. We think it would be a great 
injustice to permit the defendant to inject exceptions into the policy based up- 


1 
v 


on fine discriminations which turn upon the use or omission of an apparently 
unimportant word. It is not unreasonable to require the insurance company to 
limit liabilitv, if it so desires, by language of unquestionable meaning. If the 
insurance company sees fit to insert a provision in the policy that injuries while 
riding in side car outfits or tricycles shall be excluded, it is at liberty to do so 


s+ 
U 


and the stipulation will be upheld by the courts. But it asks too much when 
asks the courts to hold that assured who was being conveyed by a car which is 
motor driven is not riding in a motor driven car because at one place in the policy 
it used the word ‘in’ and in another part of the policy it used the phrase ‘in 


or on, 
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[1] As intimated in its opinion, the case before the Court of Appeals was 
of first impression in this state, in so far as it called for a determination 
whether a motorcycle with a side car attached is a “motor driven car” within 
meaning of those terms as used in a policy of insurance. That being true, 
court was entirely free to exercise its own independent judgment in arriv- 
ing at what it deemed a proper construction, unless in doing so it violated general 
legal principles which under the decisions of this court were in the circumstances 


applicable. And such is the relator’s contention. It charges that the 

sion of the Court of Appeals violates two fundamental rules for the con- 
struction of a contract, as announced by this court, namely: (a) “where the 
words used in the contract are not ambiguous there is no room for construc- 


i 
and (b) “words used in a contract should be given their usual and pop- 
meaning 


ig.’ (Many cases are cited in support of these general propositions. ) 
2] Applying the foregoing rules, relator says that the words “any private 
mobile, motor driven car or horse drawn vehicle in which the insured is 
g or drawn,” when taken in their usual and popular meaning, are plain and 
ibiguous and should therefore be given effect accordingly, without any at- 
t at construction. In support of this pronouncement, it says that “auto- 
nobile” and “motor driven car” are synonymous. Such an interpretation strikes 
t “motor driven car” as adding nothing to the content of the provision. The 
Court of Appeals, on the contrary, held in substance that all of the words should 
be given effect; that “automobile” was a specific term, designating a particular 
| of motor vehicle; and that “motor driven car” was a descriptive term of 
irger content which included motor driven vehicles ejusdem generis with “auto- 
* Personally the writer thinks the latter interpretation the correct one, 
it be that as it may, this court has never held, so far as we have been able 
1 that the method of construction employed by respondents was erroneous 
applied under the same or similar circumstances. 
[3] The Court of Appeals next held, in effect, that a motorcycle with a 
attached for the carriage of a passenger is ejusdem generis with automo- 


131 





body 





holding relator says plainly violates the rule that the words used in a 


contract must be given their usual and popular meaning; that according to popu- 
usage a motorcycle is never called a car. 





But the vehicle in question in 
ase which the Court of Appeals was considereing was not merely a motor- 

It was a motor vehicle with three wheels, and having attached to one 
side of the main frame a body for the carrriage of a passenger; this body was 








( a side car; and the vehicle as a whole was popularly designated, according to 

the evidence before the court, as “a side-car outfit.” If one were speaking of 

ehicle with reference to the side car, he could very appropriately call it 

a motor driven car; we are unable to say that the holding of respondents does 
\ nee to the rule invoked. 

4.5] Relator is plainly impatient with a construction which enabled the 

to say that “riding in a motor driven car” includes “riding astride a motor- 

cycle.” In this connection it points out that “in” and “on” have been used dis- 

iminatingly in clauses “a” and “b,” and designedly so for the purpose of de- 





g precisely the risk covered. Under the first part of clause “a,” the in- 
d is covered while traveling “in or on” “any railroad passenger car or pas- 
nger steamship or steamboat”; under the latter part of clause “a,” he is cover- 
ed while traveling “in” “any public omnibus, street railway car, taxicab, or 

mobile stage”; and under clause “b,” while riding or drawn “in” “any pri- 
vate automobile, motor driven car or horse drawn vehicle.” If “in” and “on” 
are given the narrow and distinctive meanings contended for by relator, an in- 
sured is covered under the policy while riding on the top of a railroad passenger 
ar, but not while riding on the top of a double-deck motor bus or on an open 
truck. Such an interpretation of the contract, when its intent and purpose as 
a whole are considered, would be absurd. Respondents held, in effect, that “in” 

{ “on” were used interchangeably, and so has this court held under similar 
circumstances. Schmohl v. Travelers’ Ins. Co., 197 S. W. 60, 


. approved in 
urner vy. Fidelity & Casualty Co., 274 Mo. 260, 202 S. W. 1078, 1081, L. R. A. 





c 





1918 E, 381. 
Whether the Court of 


Appeals properly construed the contract of insurance 
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in question in the case under review is not within our province to determine. 
It is sufficient to say that its opinion does not disclose any application of the 
general rules of construction inconsistent with our own holdings. Our writ 
is accordingly quashed. 

All concur. 

ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA 

v. WATKINS. 
Court of Appeals of Ohio, Summit County. March 11, 1931 
176 NORTHEASTERN REPORTER 469. 
1. INSURANCE 

Plaintiff suing on policy need not allege death did not result in manner re- 
lieving insurer from liability under policy; insurer has burden of pleading and 
proving by preponderance of evidence defense that insured died by self-destruction 
or voluntary exposure, relieving insurer from liability. 

Syllabus by the Court. 

Where an insurance company agrees to indemnify against death “by 
violent, external and accidental means,” and the policy contains a_pro- 
Vision exempting the company from liability for death “resulting from 
self-destruction while sane or insane” and “from voluntary exposure to un- 
necessary danger,” the plaintiff, in an action on said policy, is not required 
to allege that the death was not the result of self-destruction or voluntary 
exposure to unnecessary danger; but, if suicide or voluntary exposure is 
relied upon as a defense, such defense must be pleaded, and the burden is 
upon the company to establish it by a preponderance of the evidence. 

(For other cases, see Insurance, Dec. Dig. §§ 815[1], 819[4].) 

2. INSURANCE. 

Evidence consistent with death by accident or by suicide raises presumption 
against suicide sufficient to sustain beneficiary’s burden of proving prima facie 
case of accidental death; evidence merely counterbalancing presumption against 
death by suicide does not defeat recovery on policy. 

In a suit brought upon an accident insurance policy, wherein the in- 
surance company agreed to indemnify against death “by violent, external 
and accidental means,” and the policy contains a provision exempting the 
company from liability for death “resulting from self-destruction while 
sane or insane,” and the insurer pleads such exemption as a defense, and 
the plaintiff introduces evidence of death by violent and external means, 
and such evidence discloses a state of facts consistent with death either by 
accident or by suicide, a presumption against suicide arises, and is suffi- 
cient to sustain the beneficiary’s burden of proving a prima facie case of 
accidental death; and evidence merely to counterbalance such presumption 
is not sufficient to defeat recovery. 

(For other cases, see Insurance, Dec. Dig. §§ 817[3], 819[4].) 

Action by Beulah Watkins against the Order of United Commercial a 
of America. Judgment for plaintiff, and defendant brings error.—[By Editori 
Staff. ] 

\ffirmed 

E. W. Dillon, of Columbus, and Musser, Kimber & Huffman, of Ak: 
plaintiff in error. 

Slabaugh, Sciberling, Huber & Guinther, of Akron, for defendant 

WASHBURN, J. 

Plaintiff in error, the Order of United Commercial Travelers of 
fraternal order, issued to James D. Watkins an accident insurance policy, 
it agreed to pay to Beulah Watkins, defendant in error, who is a sister of 
sured, a certain amount if the insured came to his death “by violent, external 
accidental means.” 

In a clause in the policy containing many “exemptions,” it was provided 
the order should not be liable “for any death * * or loss resulting from 
destruction while sane or insane” nor “for any death * * * resulting from vol 
tary exposure to unnecessary danger.” 

It is conceded that the facts are such that said insurer is liable 
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policy unless the death of the insured resulted from self-destruction while the 
insured was sane or insane, or from voluntary exposure to unnecessary danger. 

Upon the trial, the beneficiary rested after offering evidence that the body of 
the insured was found upon railroad tracks at a street crossing, with the head 

arly, and the legs entirely, severed from the remainder of the body. A motion 
was made for a directed verdict and overruled, and it is claimed that the court 
erred in overruling said motion. 

If the court was in error in so ruling, that error was waived by the insurer’s 
proceeding with the trial: but we do not think that the court’s disposition of that 
motion was error. If, under the policy, the beneficiary was required, in order to 
make out a prima facie case, to offer evidence tending to prove that the death 

as accidental in the sense that it was not self-inflicted, we think that, at the close 
f the beneficiary’s case in chief, there was some evidence tending to prove that 
fact; from the facts proven, the inference arose that the death was accidental, be- 
use the circumstances indicated that it was not a natural death, and the jury 
taking into account their experience of human affairs could have reasonably in- 
ferred from the circumstances shown that the death was not self-inflicted; in- 
deed, if the defendant had rested its case at the conclusion of the evidence offered 
by the beneficiary, the court would have been justified in instructing the jury, and, 
f requested, would have been required to instruct them that there was a presump- 
tion against suicide; hence we are of the opinion that at the close of the bene- 
ficiary’s case in chief there was prima facie evidence of death by violent, external, 
and accidental means, and, in view of the stipulations of counsel and admissions 
in the pleadings as to the other matters, a prima facie case of liability was estab- 
lished. 

The insurer then offered evidence of eye-witnesses, who gave testimony tend- 
ing to prove that the insured crawled under a very slowly moving freight train, 
nd veluntarily exposed himself to an unnecessary danger, or that his death was 
the result of self-destruction; but, other than the fact that the insured was in 
poor health, there was no evidence indicating any reason or motive for committing 
suicide, and there was no evidence of declarations or previous conduct of the in- 
sured indicating a suicidal intention or tendency. 

In rebuttal the beneficiary offered evidence of a physician who had treated the 
insured for a period of about six weeks during the summer, and shortly before his 
death in October, who testified that he found the insured suffering from a very 
severe nervous breakdown; that he was scarcely able to maintain his balance, 
mentally; that “he seemed to be obsessed with a very grave form of fear com- 
plex”—feared bodily harm in traveling on trains, street cars, or automobiles, and 

crossing streets; that the medical treatment prescribed by the physician did not 
result in any improvement of the condition of the insured, and he therefore ad- 
ised the insured to go to the Cuyahoga Falls Sanitarium to be cared for in a 
place especially equipped for his type of trouble. 

The death occurred at a crossing near said sanitarium, and the fact that the 
nsured was an inmate thereof is fairly interable from the record. 

The insurer's motion for a directed verdict in its favor, made at the close of 

ll the evidence, was overruled, and the court, at the request of the beneficiary 
harged the jury before argument, as follows: 

“1. I say to you, as a matter of law, that there is a presumption that no hu- 
being will destroy himself, and that you will indulge this presumption unless 
evidence before you, by a preponderance, shall indicate the contrary. 


nan 


I further say to you that there is a presumption in law that every person 
ill exercise due care for his own safety, and that you shall indulge this presump- 
unless the evidence before you, by a preponderance, shall indicate the con- 


” 


Ty 


And at the request of the insurer the court charged the jury, before argument, 


- 44 
follows: 


“3. The certificate of membership of the said J. D. Watkins in the defendant 
rder, and which is the basis of this suit, provides, amongst other things, that ‘this 
ler shall not be lable to any person for any benefits for any death, disability, 
loss resulting from * * * self-destruction’ (while sane or insane), and I there- 
re say to you that 1f you find from all the facts and circumstances in this case 
it the death of said Watkins was from self-destruction when he was sane or in- 
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sane, then plaintiff cannot recover, and your verdict should be for the defendant 

“4. In this case the defendant will have the benefit of the presumption of san- 
ity, because the law presumes that a man is sane until the contrary is shown by 
evidence sufficient to overcome the presumption.” 

The court refused to charge requests Nos. 1 and 2, made by the insurer, which 
were as follows: : 

“1. If you find that J. D. Watkins met death when he voluntarily undertook 
to cross the railroad tracks by going under the cars of a moving freight train, then 
such death is not beneticially covered by the insurance contract entered into by him 
with the defendant, and plaintiff is not entitled to recover from defendant in this 
ase, and your verdict should be for the defendant. 


“9 


2. If you find that the death of J. D. Watkins was an act of self-destruction, 
then plaintiff is not entitled to recover from the defendant on the insurance con- 
tract, regardless of the mental condition of said J. D. Watkins at the time of his 
death, and your verdict should then be for the defendant.” 

In the general charge the court squarely placed the burden upon the bene 
ficiary to prove, by a preponderance of the evidence, that the insured came to his 
death as a direct result of bodily injury, effected solely through external, violent, 

accidental means, and that said death was not the result of self-destruction 

» the insured was sane or insane, and also that said death was not the result of 
oluntary exposure to unnecessary danger, and told the jury that, if said death 
was caused by self-destruction while sane or insane, or by voluntary exposure to 
unnecessary danger, then the beneficiary could not recover. 

The jury returned a verdict in favor of the beneficiary, and, a motion for new 
trial being overruled, judgment was entered upon the verdict. 

The two principal errors claimed are, that the verdict is manifestly against 
the weight of the evidence, and that the two instructions in writing, given before 
argument at the request of the beneficiary, as to presumption against suicide and 
against reckless exposure to risk, were out of place and erroneous. 

\s to said requests, the jurors were told that the presumptions referred to 
were to be indulged by them unless the evidence before them, by a preponderance: 
should indicate the contrary. 

[1] It is claimed that, as the burden was on the beneficiary to prove that the 
death was the result of an accident, she was necessarily required to prove that it 
was not the result of self-destruction, because that which is designed and expected 
by the person to whom it happens is not an accident, and that, therefore, No. 1 
of said instructions placed the burden upon the insurer to prove that the insured 
committed suicide, when the burden was on the beneficiary to prove that the in- 
sured did not commit suicide 


Counsel for the beneficiary answer that claim by denying that the giving 
said request placed the burden upon the insurer to prove suicide, claiming that 
said request has reference to the effect to be given to the presumption, regardless 
of who has the burden of proving suicide; that by said charge the jurors were 
simply told that, unless the evidence, when all of it was considered, preponderated 
in favor of that which was inconsistent with the presumption, then the presump- 
tion would prevail; that to so charge did not relieve the beneficiary from the bur- 
den of proving accidental death by a preponderance of the evidence as a condition 
of recovery; the claim being that, when the beneficiary proved facts consistent with 
either death by accident or by suicide, the presumption against suicide arose, and 
was sufficient to sustain the beneficiary’s burden of proving accidental death and 
to sustain recovery, unless the jury should find that the evidence preponderated in 
favor of the claim that death was the result of suicide. 

There is force in the argument that by said request the court did not place 
upon the insurer the burden of proving that the death was the result of suicide 
(New York Life Ins. Co. v. La Boiteaux, 5 Ohio Dec. Reprint, 242, fifth para- 
graph of syllabus); certain it is that the court did not explicitly and plainly so 
charge, and it is evident that the trial judge did not so regard the giving of said 
request, because in the general charge the court expressly and in plain and unmis- 
takable language placed upon the beneficiary the burden of proving that said death 
was not self-inflicted, and, in view of all the judge said to the jury, we do not 
think it likely that the jury understood said special request to mean that the bur- 
den was on the insurer to prove suicide. 





= 
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[2] But, if the language of said request can be fairly construed to so charge, 
th insurer could not have been prejudiced thereby if the court would have been 
justified in plainly so charging, and, if the court would have been justified in so 

reing, the insurer could not have been prejudiced by the fact that in the general 
arge the burden of proving that the death was not the result of a suicide was 
ced upon the beneficiary ; in other words, if the burden on the issue as to suicide 

on the insurer, the fact that in the general charge the burden as to that issue 
placed on the beneficiary could not have prejudiced the insurer. 
On principle, we think that in a situation such as is presented by the record 


I 
case the burden on the issue as to suicide should be on the insurer. 
true that the word “accident” is used to denote an undersigned event, 
that sense a suicide would not be an accident; but the word is also used in 
sense to denote an unusual or unnatural happening—one not according 
usual course of things 
the description of the obligation of the insurer in the policy in this case 
the word “accidental” is used; if it is there used in the sense of an unforeseen 
vent, which the insured had no agency in bringing upon himself, there was no 
ceasion for a provision in the policy exempting the insurer from liability for 
leath by suicide, and the fact that the policy contains such exemption indicates 
the word “accidental” was used in its popular sense and as not excepting 
ide; to exempt is to release from an existing lability which would continue 
ut for the exemption, and, therefore, following the established rule of strict con- 
truction against the insurer, by the terms of the policy suicide is made a defense; 
vas so pleaded in this case, and, under the facts as shown by the record, we see 
good reason why the burden of proving it should not be upon the insurer. 
It is a general rule that, where there is a general provision setting forth the 
bligation under a policy, and then a provision in the nature of an exception to 
general provision, the plaintiff is not required to traverse such exception 
prove the negative, but the duty is upon the defendant to plead such exception 
prove facts necessary to bring the case within the exception. Allen v. Travel- 
Protective Assn. of America, 163 Towa, 217, 143 N. W. 574, 48 L. R. A. (N. 
600; Mumaw v. Western & Southern Life Ins. Co., 97 Ohio St. 1, 119 N. E. 
Coburn v. Travelers’ Ins. Co., 145 Mass. 226, 13 N. FE. 604; North American 
Ins. Co v. Gulick, 1 Ohio Cir. Ct. R. (N. S.) 477: Moody v. Ins. Co., 52 
12, 38 N. E. 1011, 26 L. R. A. 313, 49 Am. St. Rep. 699; Starr v : 
41 Wash. 199, 83 P. 113, 4 L. R. A. (N. S.) 636. 
It should be remembered that, when the beneficiary rested her case, she had 
ven a death by external and violent means, which was accidental, unless within 
he exemption in the policy, and as to such exemption the facts were such as to 
e rise to a presumption in her favor 
The presumption against suicide is based upon a well-nigh universal human 
eristic, and it arises in a case whenever the cause of death is in issue and 
evidence discloses a state of facts consistent with ‘either accident, in the sense 
an undesigned event, or of suicide; and, when the evidence is such as to give 
the presumption, the effect of the presumption is that the plaintiff must 
er in the absence of evidence by the insurer which overcomes the presump- 
n, and therefore in a case like this one, where the insurance covers death caused 
external, violent, and accidental means, and it is provided in an exemption in 
policy that the insurer shall not be liable for death resulting from self-destruc- 
while sane or insane, and the insurer pleads such exemption as a defense, and 
evidence is such as to give rise to the presumption that the death was acciden- 
is not error for the court to charge that the burden of proving death by 
ide is upon the insurer; to produce evidence merely to counterbalance such 
nm is not sufficient to defeat recovery. 
\s we understand it, such in effect was the holding of the Supreme Court of 
United States in a case which, so far as this question is concerned, was the 
me as the case at bar, and where the policy upon which suit was brought con- 
ned provisions very similar, if not identical, with the policy involved in this case. 
ivelers’ Ins. Co. v. McConkey, 27 U.S: 6h: 8S. i: 1358 22 Lb. Ba 308, and 
it case was followed in Standard L. & A. Ins. Co. v. Thornton (C. C. A.) 100 F. 
“2,49 L. R. A. 116. 


‘If the circumstances under which the insured came to his death are such that 
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it may have resulted from suicide, and the insurer alleges that fact as a defense, the 
burden is on it to establish that fact, for the law presumes that the insured did 
not intentionally take his own life. 14 Ruling Case Law, Section 416, page 1235. 
To the same effect also are Aitna Life Ins. Co. v. Taylor, 128 Ark. 155, 193 S. W. 
940, Ann. Cas. 1918B, 1122; Sovereign Camp of W. O. W. v. Winn, 23 Ga. App 
7600, 99 S. E. 319; Hanner, Admr. v. 4Etna Life Ins. Co. 49 W. L. Bulletin 140; 
afhrmed, 69 Ohio St. 568, 70° N. E. 1114; Cronkhite v. Travelers’ Ins. Co., 75 Wis. 

17 Am. St. Rep. 184; Home Benefit Ass’n v. Sargent, 142 U.S 
O91, 12° 8. Ct. 332, : . Ed. 1160; Stevens y. Continental Casualty Co., 12 N. D 
463, 97 N. W. 862. 

In 14 R. C. L., pp. 1235 and 1236, there are a very large number of cases cited 
in support of the above proposition, and we think it is sustained by the great weight 
of authority: hence, there was no prejudicial error in the court’s giving beneficiary's 
request No. 1. 

What has been said concerning special request No. 1 applies with equal 
force to special request No. 2, which relates to the claim of voluntary exposure 
to unnecessary danger, and as to which it was also the duty of the court t 
charge that the burden of proof was on the insurer. 

We find no prejudicial error in the court’s refusal to give No. 1 and No 
of the requests to charge, made by the insurer; No. 2 was fully covered by No 
3, which was given, and No. 1 made the case turn upon a single fact, and did 
not permit the jury to determine whether the insured voluntarily exposed him- 
self to an unnecessary danger. 

On the question of whether or not the verdict of the jury is manifestly 
against the weight of the evidence, we do not regard it as profitable to com- 
ment upon the evidence. If any one of our number is not of the opinion that 
the verdict is manifestly against the weight of the evidence, we cannot reverse 
on that ground, and it is sufficient to say that we are not unanimously of the 
opinion that the verdict is manifestly against the weight of evidence. 

We have examined the other claimed errors, and find no prejudicial error. 

Judgment affirmed. 

Pardee, P. J., and Funk, J., concur. 


SIMMONS v. WASHINGTON FIDELITY NAT. INS. CO 
Supreme Court of Oregon. May 26, 1931. 
299 Pacific Reporter 294. 
2. INSURANCE. 

Insured, having admitted signature to application for health and accident in- 
surance, had burden of proving untrue answers were made, without his knowledge 
or consent, by soliciting agent. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

3. INSURANCE. 

Where false answers to questions in application for health and accident 
surance are inserted by agent without insured’s knowledge or consent, he may 
cover (Code 1930, § 46-506). 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

En Banc. 

Appeal from Circuit Court, Wallowa County; J. W. Knowles, Judge. 

Action by Charles A. Simmons against the Washington Fidelity National In- 
surance Company, in which defendant filed an equitable counterclaim. From a de- 
cree denying equitable relief and allowing the law action to proceed, defendant 
appeals 

Affirmed. 

Milton R. Klepper, of Portland (D. W. Sheahan, of Enterprise, on the brict), 

appellant 

Max Wilson, of Joseph, for respondent. 

CAMPBELL, J. 

Plaintiff commenced an action at law against defendant on a policy of health 
and accident insurance, claiming the sum of $900 and reasonable attorneys’ fees 
In his complaint he alleges that in the application for the insurance, there ap- 
peared certain questions, and the application was filled out by the agent of the 
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insurance company without asking those particular questions, and without reading 
or informing the plaintiff of either questions or answers that were written therein. 
The questions and answers referred to are as follows: 

“13. Are your habits of life correct and temperate and are you in sound 
condition mentally and physically? Yes. Is your hearing or vision impaired and 
have vou any infirmity, deformity or defect? No. Have you ever had fits of any 
kind, vertigo, hernia, paralysis, tuberculosis, or any form of heart trouble or 
kidney disease? No. Have you in contemplation any special journey or hazardous 
undertaking? No. 

“14. Have you been disabled by either accident or illness, or received medical 
r surgical attention during the last ten (10) vears. No. If so, when, for what 
and duration? 

“Tn lasting 

“15. Do you understand and agree that the right to recovery under any policy 

may be issued upon a basis of this application shall be barred in the event 

iny of the foregoing statements, material either to the acceptance of the 

or to the hazard assumed by the company, is false, or in the event that 

of the foregoing statements is false and made with intent to deceive and 

insurance hereby applied for will not be in force until the policy is 

issued, and that the Company is not bound by any knowledge of or 

statements made by or to any agent unless written hereon, and that you will pay 

the quarterly premium of Fifteen and no-100 Dollars in advance without notice. 

Answer yes.” 

He further alleges that he did not make said answers, and that he signed 

application without any knowledge on his part that it contained the matter 

ve referred to. He alleges that he can neither read nor write; that he has 

d to sign his name, which he does in a mechanical manner. The defend- 

answering the complaint deemed itself entitled to relief arising out of said 

facts and others set up in the further and separate answer, requiring the inter- 

position of a court of equity under the provision of section 6-102, Or. Code 

1930. Said equitable counterclaim alleging in effect, that, by reason of false, un- 

true, deceitful, and fraudulent answers, statements, and representations made by 

plaintiff in his application for said insurance company, the policy was obtained 

by fraud and was therefore void, and asked that the policy be surrendered and 
anceled. The reply put in issue the equitable matter set forth in the answer. 

[1] The trial court stayed the action at law for the time, and proceeded to 
determine the issues raised by the counterclaim in equity. After a hearing, the 
trial court rendered a decree denying the equitable relief and allowed the law 

tion to proceed. From this decree, defendant appeals. The right of the de- 
fendant to appeal from the decree in this suit without waiting for a determina- 
tion of the law action has been settled by numerous decisions of this court. 
lames v. Ward, 96 Or. 667, 190 P. 1105; Gellert v. Bank of California, 107 Or. 
162, 214 P. 377. 

The material claim of the defendant is that plaintiff in his application for the 
policy of insurance made false and incorrect answers. The plaintiff, in his com- 
laint, alleges that such answers as were false and incorrect were made without 
is knowledge or consent, and were so written in the application by the agent 
' the defendant. It is therefore admitted by both parties that some of the an- 
wers written in were false, and the question for the court to determine is 
vhether the false answers were made by plaintiff or by defendant’s agent. 

The principal contention of defendant is that plaintiff was injured by an 

‘ident while handling logs, in February, 1927, about six months prior to his 
pplication for insurance, and for that injury he was treated by a physician, but 
tailed to disclose the same in his answers in the application. There is testimony 

nding to show that plaintiff had recovered from such injury so as to perform 

e ordinary labor to which he was accustomed, without material inconvenience, 
ind that he was honest in making application for the insurance; that there was 
no attempt on his part to conceal that or any other fact in his application; that 
he soliciting agent did not ask him any such question; and that he made no such 
inswers as appear in the application. It will be noted there is no allegation of 
llusion between the insured and the soliciting agent of the insurer. 


th 
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The only testimony on the question of who was responsible for the untrue 
answers in the application is that of plaintiff, on the one hand, and of Roy R. 
Walker, the soliciting agent of the insurer, who wrote up the application on the 
other. The application was written at the home of one Phil Hagey, who was 
present during the transaction. Phil Hagey died before the trial of the cause 

[2] The plaintiff having admitted his signature to the application, the burden 

of proof was upon him to establish that the untrue answers were made, without 
his knowledge or consent, by the soliciting agent. The testimony of plaintiff is 
strong and positive that the soliciting agent at no time asked him either of the 
questions numbered 13, 14, and 15; that the soliciting agent at no time read 
to him either the questions or the answers to said questions; that at the time oi 
signing the application he did not know that it contained either of said questions 
or answers; and that he did not find out that it contained the same until 
long after the policy was issued, and long after the accident occurred for which 
he secks to recover indemnity. 
The testimony of Walker, the soliciting agent, is also positive to the con- 
trary. However, Walker was impeached by several witnesses showing that his 
reputation for truth and veracity was bad. In plaintiff's claim to the insurer for 
indemnity by reason of the injury sustained by the accident, the same questions 
and answers appear, but again we have Walker writing up the claim and _ filling 
in the answers. In this state of the testimony, the learned and experienced trial 
judge, who had opportunity of observing the manner in which the witnesses testi- 
fied, was in a much better position to arrive at a more correct estimate of the 
credibility of the witnesses than we are, by simply reading the testimony, and his 
findings on that point should not be set aside. : 

“The insurer will not be permitted to avoid the policy by taking advantage 
of any misstatement, misrepresentation, or concealment, of a fact material to the 
risk which is due to the mistake, fraud, negligence, or other fault of his agent 
and not to fraud or band faith on the part of the insured. * * * If in any 
case it is shown that the agent has been guilty of fraud or deceit in leading the 
insured to believe that the application actually represents the facts as stated to 
him, the insurer must bear the burden of the agent’s wrongful conduct. So 11 
the agent sends in an application prepared by himself, without the authority of 
the insured, or includes an unauthorized representation, * * * in the absence 
of mala fides on the part of the insured, the insurer cannot claim that the policy 
is vitiated.” 26 C. J. 308, § 381. 

“Although there is some authority to the contrary, the general rule is that, 
where the insured at the time of applying for the policy truthfully states to the 
agent the facts involved in the risk, or the agent otherwise knows the facts, and 
the agent without the actual knowledge of the insured inserts in the application 
or in the policy mistaken or intentionally false statements, the insurer cannot 
claim forfeiture for misrepresentation, as the misrepresentation is its own. In 
such cases, the insurer is estopped to claim that the statements in the application 
are warranties.” 26 C. J. 310, § 384. 

Section 46-506, Or. Code 1930, provides that all statements made by the in- 
sured shall, in the absence of fraud, be deemed representations and not war- 
ranties. 

“As a general rule the right to rescind must be exercised in toto, the contract 
must stand in all its provisions, or fall all together. Accordingly a party can- 
not repudiate a contract or compromise so far as its terms are unfavorable to 
him, and claim the benefit of the residue. As a partial rescission is not allowed 
by law, one who has sufficient cause to rescind a contract for fraud must rescind 
the whole or none.” 6 R. C. L. 936, § 318. 


[3] The plaintiff in the instant suit is not attempting to rescind the contract 
as he claims it was actually entered into, that questions Nos. 13, 14, and 15, and 
the answers thereto were inserted in the contract without his knowledge or con- 
sent, and, if he establishes this fact to the satisfaction of the jury, he may re- 
cover in the action at law. 

[4] “It may be considered as a well-settled rule that parol evidence is ad- 
missible to show that the agent of the company at the time, when acting within 
the apparent scope of his authority in filling out the application, had been truly 








Ace. | MacDonald v. Metropolitan Life Ins. Co. 


and fully ae by the applicant of the facts, or that he had actual knowledge 
thereof, and that he had nevertheless, without the authority, consent, or knowledge 
f the applicant misstated the facts in the applic ition, or that he had omitted to in- 
sert certain facts therein. Such evidence is not admitted to vary or contradict the 
writing, but is based upon the principle that the writing was procured under 
such circumstances that it cannot lawfully be used against the party whose name 
s signed to it. It is not his instrument, so far as the claimed erroneous state- 
ments are concerned. * * * The writing in such case is not the applicant’s 
statement, although signed by him, and the insurance company is estopped to 
‘laim that the representation is that of the insured. The error is chargeable to 
the insurer and not to the insured.” 1 Joyce ‘on Insurance, 632 § 505. 

The principles announced in the text seem amply supported by abundant 
authority. 

“But a policy is not avoided by false representations in the application under 
i provision that the statements contained in the application are warranties, and if 
any of them are false the policy shall be void, when the false statements in the 
application are made by the agent of the insurance company without the knowledge 
nd without any fraud or attempt to deceive or misrepresent on the part of the 
assured.” 2 Joyce on Insurance, 1901, § 1905. 

We have carefully read the testimony and examined the principles of law 
applicable thereto, and find that defendant has failed to establish any fraud or 
isrepresentatio mn on the part of plaintiff in obtaining the policy. 

The decree of the circuit court is affirmed. 

Rossman and Kelly, JJ., did not participate in this opinion. 

MacDONALD v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Pennsylvania. May 27, 1931. 
155 Atlantic Reporter 491. 
1. INSURANCE. 

Reinstatement of accident policy took effect from cvuntersigning of receipt 

premium paid after policy had elapsed, rather than from expiration of pre- 

us term, under facts 

Facts were that the policy provided for periodical renewals upon each 
successive expiration for a further period of six months, upon the pay- 
ment of the premium for each successive renewal, and that upon each 
such renewal a grace period of thirtv-one days would be allowed for 
payment of the premium. Insured did not ask for or receive a renewal 

of the policy prior to its expiration or within thirty-one days thereafter, 

but later paid insurer’s agent a six months’ premium, for which he re- 

ceived a receipt reciting that the policy was continued in force from noon 

of “date due.” 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE. 

Where it is optional with insurer whether to reinstate expired policy, rein- 
statement constitutes new contract and starts new period of coverage: time being 
computed from date of reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365]1].) 

3. INSURANCE. 

In absence of contrary express agreement, premiums will be applied to give 
insured protection for which he pays. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 

4. INSURANCE. 

Insurance contract will, if possible, be construed to protect insured; doubts 

being resolved in insured’s favor. 
For other cases, see Insurance, Dec. Dig. § 146[3].) 

\ppeal from Court of Common Pleas No. 5, Philadelphia County; Robert E. 
Lamberton, Judge. 

\ction by Elizabeth M. MacDonald against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals 

Affirmed. 
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Argued before Frazer, C. J., and Walling, Simpson, Kephart, Schaffer, and 
Maxey, JJ. 

A. G. Dickson, of Philadelphia, for appellant. 

Algernon R. Clapp and White, Parry, Schnader & Maris, all of Philadelphia, 
for appellee. 

WALLING, J. 


On July 18, 1929, Thomas W. MacDonald, husband of Elizabeth MacDonald 
the plaintiff, took out a $5,000 accident policy in her favor with the Metropolitan 
Life Insurance Company, defendant, for the term of six months, for which h 
paid $9.90 as premium. This term expired January 18, 1930. The policy con- 
tained, inter alia, a clause that “this policy may, with the consent of the Company 
and subject to all of the terms, conditions and provisions of this policy, be 
periodically renewed upon each successive expiration, for a further period of 
equal number of months, upon the payment of the premium herein stated, as the 
premium for each successive renewal. * * * Upon each such renewal a grace of 
thirty-three days, without interest charge, shall be granted for the payment 
of the premium, during which period the insurance shall continue in force provid- 
ed such payment is made within such period of grace”; also that, “if default 
made in the payment of the agreed premium for this policy, the subsequent 
acceptance of a premium by the Company or by any of its duly authorized agents 
shall reinstate the policy, but only to cover loss resulting from accidental injury 
thereafter sustained.” The policy also provided that “failure of the insured or 
beneficiary to comply with any of the provisions or requirements of this policy 
shall invalidate all claims.” The insured did not ask for or receive a renewal! 
of the policy prior to its expiration or within the thirty-one days thereafter; but 
on February 25, 1930, he paid the defendant’s agent $9.90, being six months’ 
premium, for which on March 1, 1930, he received a receipt, inter alia, as fol- 
lows: “Receipt of the premium for the policy as numbered below is hereby 
acknowledged and such policy is continued in force, subject to all its terms and 
conditions, from noon of the ‘date due’ and for the ‘period’ stated below, provided 
this payment is made on or before the ‘date due’ or within 31 days thereafter 
Otherwise no insurance shall be in force subsequent to the ‘date due’ unless and 
until such payment shall be made. This receipt is not valid unless countersigned 
by a duly authorized representative of the Company.” This was properly counter- 
signed, and thereafter, on August 24, 1930, Thomas W. MacDonald, the insured 
met his death in an automobile accident. The question here is whether the 
reinstatement of the policy was from the expiration of the first six months 
(January 18, 1930), or from the countersigning of the receipt (March 1, 1930) 
The trial court, taking the latter view, entered judgment for plaintiff, from which 
the defendant brought this appeal. 

[1] We find no reason to differ from this conclusion. While so far as ap- 
pears there is no similar case in Pennsylvania, the weight of authority elsewhere 
sustains the conclusion of the trial court. MacDonald paid for the first six 
months’ period and had his protection during that time; then, by failing to re- 
new it during that period, or within the thirty-one days of grace, he forfeited 
all rights under the policy. It was dead in effect, and had given him no pr 
tection except during the first six months. With its expiration the company’s 
liability ceased, and again arose only on approval of the receipt for the pay- 
ment of February 25. The payment of $9.90 for reinstatement not having been 
made within the thirty-one days, no insurance was in force until such payment; 
in fact, not until the receipt was countersigned, as the latter expressly so pro- 
vides. To hold that the policy, reinstated for six months, began that term on 
January 18, is to pay the company for a risk during the six weeks which it 
did not incur. As the trial court says: “If the contention of defendant is sound, 
then MacDonald, for the payment of the six months’ premium, received insur 
ance for only four months and eighteen days. Likewise, if the contention of 
defendant is sound, the payment of the premium five months after the expira- 
tion of the original term would have given MacDonald insurance for one month 
only, and the payment of the premium six months after the expiration of the 
original term would have given him no insurance at all. It is admitted by de- 
fendant that the premiums on such policies did not increase with age, but re- 
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ined constant. MacDonald could, therefore, have taken out a new policy, 
vering him for a full period of six months, by payment of the same premium.” 
[2, 3] Where, as here, it is optional with the company whether or not to 
nstate an expired policy, the act of so doing constitutes a new contract and 
irts a new period of coverage. See International Life Ins. Co. v. Mowbry (C. 
\.) 22 F.(2d) 952; also Equitable Life Assur. Soc. v. McElroy et al. (C. C. A.) 
* 631. “After it [a policy] has ceased to be in force, because of nonpay- 
of the premium, an agreement for a reinstatement of the policy is a new 
” Wastun v. Lincoln Nat. Life Ins. Co. of Ft. Wayne, Ind. (C. C. A.) 
422, 425. In such case the time is computed from the date of rein- 
Travelers’ Protective Ass’n v. Ziegler (Tex. Civ. App.) 250 S. W. 
In the absence of an express agreement to the contrary, premiums will 
ipplied as to give the insured the protection for which he pays. “A con- 
‘tion which gives insured insurance for a less period of time than that 
ered by the premium which he has paid should not be adopted.” 32 C. J. 
65. “Where a policy provides for reinstatement, but only as to losses subse- 
ntly occurring, the company upon reinstatement of the policy is not liable 
ra loss occurring while it was suspended. In such case no part of the premi- 
paid on reinstatement will be applied to the period during which the poliey 
tt in force unless the agreement of the parties so provides.” 32 C. J. 1357. 
[4] A contract of insurance will, if possible, be so construed as to protect 
nsured and doubts, if any, will be resolved in his favor. See Mutual Life 
Co. v. Hurni Packing Co., 263 U. S. 167, 44S. Ct. 90, 68 L. Ed. 235, 31 A. 
102; McMaster v. New York Life Ins. Co., 183 U. S. 25, 22 S. Ct. 10, 46 
Ed. 64; Brams v. New York Life Ins. Co., 299 Pa. 11, 148 A. 855; Francis v. 
lential Ins. Co., 243 Pa. 380, 90 A. 205; Fallis v. Massachusetts Bonding & 
210 Mo. App. 579, 243 S. W. 217. This rule is also applicable as to the 
he policy. Kesler v. Commercial Casualty Ins. Co., 39 Ga. App. 197, 146 
5 Lale v. Businessmen’s Assur. Co. of America (Mo. App.) 275 S. W. 
he company, in the instant case, intended the reinstated insurance to 
‘e January 18, it should have so stated. True, the receipt states that, 
he payment is made within the thirty-one days of grace, the policy shall 
tinued in force for six months from the ‘due date’; but contains no such 
vision where payment is made, as here, at a later period. The date at which 
reinstated policy is to begin being uncertain must be so construed as to pro- 
he policyholder. We are not persuaded that the provision giving the in- 
certain right to participate in the surplus after the third policy year 

rtant in determining the time covered by the reinstated insurance. 

‘he judgment is affirmed 


COMMONWEALTH CASUALTY CO. v. THOMPSON. No. 
Court of Civil Appeals of Texas. El Paso. April 9, 1931. 
Rehearing Granted April 16, 1931. 
38 Southwestern Reporter (2d) 351. 
TRANCE. 

Insured’s petition ield to support judgment for penalties for insurer’s fail- 

to pay insured’s claim within 30 days after demand therefor (Rev. St. 1925, 

4736). 

While there was no allegation in the petition of a specific demand 
nd refusal to pay, the allegation that more than 30 days had elapsed 
nce insured made demand upon insurer for payment of the claim, which 
insurer had failed to do, taken in connection with the allegation that in- 
surer refused to pay the claim or any part thereof, was sufficient to show 

a demand and refusal to pay. 

(For other cases, see Insurance, Dec. Dig. § 638.) 

2. INSURANCE. 

Filing of proofs of loss does not constitute such demand as will justify re- 
-overy of statutory penalties for insurer’s failure to pay loss within specified 
time after demand (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 
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Appeal from Ector County Court; D. Vance Swann, Judge. 

\ction by T. L. Thompson against the Commonwealth Casualty Compam 
From the judgment, defendant appeals. 

Atfirmed except as to penalties. 

Paul Moss, of Odessa, for appellant. 

John IF Weeks, of El Paso, for appellee. 

PELPHREY, C. J. 

This is an appeal from a judgment on an accident insurance policy. The jude- 
ment was for $250 on the policy, $30 interest, and attorney’s fees of $100. 

\ppellee claimed $25 per week for ten weeks, under the provisions of a policy 
issued to him by appellant, and in addition 12 per cent. interest and $250 attornev’s 
fees, under the provisions of article 4736, Revised Statutes. 

Appellant’s assignments present the following questions: (1) That the 
ment for penalties is not supported by the pleadings or the evidence: (2) tha 
attorney's fee allowed is excessive; and (3) that appcllee failed to show 
preponderance of the evidence that he was injured by actual contact with a mov- 

mveyance, or that he was wholly prevented from attending to any 
kinds of business and labor for ten weeks, as a result of his injuries. 

[1] Appellee’s petition, as to the penalties, contained the following allegati 

“Plaintiff further represents that he made proofs of his claim as requit 

















nd that the defendant company refused to pay same or any part th f 
‘Taintiff says that said proof has been filed with the Company for mor 
ning days before the fi f this amended petition and that more than thirt 
days have elapsed since plaintiff made demands upon the Company fo1 1 
{ said claim de fe nt has failed to do and that by failure of detend- 
company to pay said claim for two hundred and fifty dollars 
endant company became liable to pay said plaintiff and policy holde di- 
o said two hundred and fifty dollars twelve per cent. damages 1 
( d loss and reaso1 attorney fees which this plaintiff a 
ad ‘ ] na f ol S 
1 to employ an attorney to this suit ro- 
ecute that a fee of two hundred and fiity d S 





reasonable for a fee for such services. 
We think the above was a sufficient pleading to support the jud 
penalties While ther S 1 allegation I 





of a specific demand and refusal, vet tl 
allegations “that more than thirty days have elapsed since plain 
I payment of said claim which defendant 









ck th the allegation “that the defendant compa: 

t thereof,” meet the requirements of law, and the first 
questioning the sufficiency of the evidence t 

demand and a refusal, we think must be sustained. We have read the statement 

of facts, and find no proof of a demand for payment having been made 





FA Nor does the filing of proofs of loss, as contended bv appellee, mistitute 
such demand as will justify the recovery of the penalties. Mutual Life Ins. ( 
Ford, 103 Tex. 522, 131 S. W. 406; National Casualty Co. v. Mahoney (Tex. ¢ 
App.) 296 S. W. 33 

The Supreme Court, in Mutual Life Ins. Co. v. Ford, supra, held that this 
statute was highly po and must be strictly construed, and it therefore f 
that, before an insurance company can be held, the claimant must allege and prove 
that demand was made and payment refused 





\ppellant’s fourth assignment reads: “The judgment is erroneous, because 
plaintiff failed to show by a preponderance of the evidence, that he was injured by 
actual contact with a moving conveyance and was from the date of such inju 
continually and wholly prevented from attending to any and every kind of | 
ness or labor for ten consecutive weeks.” A copy of the assignment is presented 
as its fourth proposition. 





[3-5] We think it is clearly established that we must reverse a judgment where 
there is no evidence to support it. Cox v. Hamilton, 21 Tex. 777: Johnson’s Adm'r 
v. Shaw, 41 Tex. 428: Buckner v. Carter (Tex. Civ. App.) 137 S. W. 442; Blair& 
Hughes Co. v. Watkins & Kelley (Tex. Civ. App.) 179 S. W. 530, but that we art 


not at liberty to disturb a verdict of a jury or a judgment of the trial court he- 





MeNally v. Maryland Casualty Co., Baltimore 


use of a mere preponderance of the evidence, and that we may set them aside only 
when they are palpably against the weight of evidence, clearly wrong, show pas- 
sion or prejudice, or are in such conflict with the justice of the case as to render 
them unconscionable. 3 Tex. Jur. Art. 769, pp. 1097-8, and cases cited. 

[o] By the above assignment and proposition appellant inferentially admits 

there was some evidence as to the matters complained of; therefore we must 
look to the assignment to determine whether it presents the question as to the 
judgment being so palpably and flagrantly against the weight and preponderance 

the evidence as to lead to the conclusion that the judgment was in such obvious 
mnflict with justice as to render it unconscionable. 

It has been held that an assignment that the preponderance of the evidence 
does not justify jury’s finding does not raise the question. 3 Tex. Jur. art. 568: 
Railway Co. v. Jones (Tex. Civ. App.) 187 S. W. 717; Lumber Co. v. Knox (Tex. 
Civ. App.) 168 S. W. 32. 

\Ve have concluded that the assignment fails to call for a review of a ques- 
tion within our power to review, and therefore should not be considered. 

The evidence being insufficient as to the judgment for penalties, it must be 

versed, and the cause remanded 

On Motion for Rehearing. 

In our original opinion we held that the judgment of the trial court should 
reversed and the cause remanded by reason of the insufficiency of the evidence 
support the judgment for the penalties. 

\ppellee now presents his motion for rehearing, and asks permission to waive 
his right to recover such penalties, and prays that we affirm that part of the 
judgment for the $250 recovered on the policy. 

That part of the judgment calling for a reversal having been eliminated by 
*h waiver, the former judgment is set aside, and judgment now rendered afiirm- 

ng the judgment of the trial court except as to penalties. 

MeNALLY v. MARYLAND CASUALTY CO., BALTIMORE. No. 22807. 

Supreme Court of Washington. April 28, 1931. 
298 Pacific Reporter 721. 
1. INSURANCE. 

In action on accident policy, whether insured, while intending to drink 

ky, drank wood alcohol by mistake, /reld for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 
In action on accident policy, whether insured’s disability was due to wood 
hol poisoning held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
3. INSURANCE. 

In action on accident policy, whether insured should have foreseen result 
of poisoning from drinking what he drank held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INSURANCE. 

Where insured intends to swallow what he swallows, but does not know it 
contains poison and loss results therefrom, insured may recover upon policy 
indemnifying against loss by “accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Department 1. 

Appeal from Superior Court, King County; E. H. Guie, Judge. 

Action by Thomas John McNally against the Maryland Casualty Company, 
Baltimore. From a judgment for plaintiff, defendant appeals. 

thrmed. 

Stephen V. Carey, of Seattle, for appellant. 

Schwellenbach & Merrick, of Seattle, for respondent. 

MaIN, J. 


This action is based upon an accident insurance policy. The cause was 
tried to the court and a jury. At the conclusion of the plaintiff's evidence, the 
letendant challenged the sufficiency thereof and moved for a dismissal, which 
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motion was denied. At the conclusion of all the evidence, the challenge and 


motion were repeated, with a like ruling. The cause was submitted to the jury, 
and resulted in a verdict in favor of the plaintiff in the sum of $3,400. The de- 
fendant moved for judgment notwithstanding the verdict, and in the alternative 
for a new trial; both of which motions being overruled, the defendant appeals. 

The appellant was engaged in this state in the business of writing life, acci- 
dent, and health insurance policies. Some years prior to March 12, 1927, the 
appellant had issued to the respondent an accident policy, which had been 
kept alive until subsequent to that date. The policy provided for indemnity 
against loss resulting from bodily injuries “effected independently and exclusively 
f all other causes directly through accidental means.” Respondent testified 
that on the date mentioned, during about the middle of the day, within the space 
of less than an hour, he took two drinks of about one ounce each of what he 
thought was Scotch whiskey. Shortly after taking the second drink, he was 
affected by nausea, and thereafter he became severely ill and was not able to 
return to active business for many months. A doctor who was called t 
him on May 4, 1927, and who thereafter treated him, described his conditiot 
follows: “Was called into McNally’s case on May 4, 1927, having received 
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tele 

























































































see 
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yhone call from Mrs. McNally, requesting that I come to see her husband 

















I first saw McNally about 8:00 o'clock in the evening of May 4th. I found him 










































in bed partially disoriented—that is, he was not clear as to facts. He complained 
{ seeing double, of pain in his abdomen. He had a partial drop of his hands 
of his feet. He complained of numbness and a tingling sensation in his 














hands and his feet. I 1 





‘ecognized immediately that the man was acutely ill and 
insisted upon his removal to the hospital promptly.” 

















May 4th, the respondent had been treated by his regular family 





















1 was that he intended to dri 
mtains grain or ethyl alcohol, but, 
knowledge, he in fact drank a liquid in which there was methyl or 
| ich is a poison; that his subsequent condition was due to thi 
and that his bodily injuries were due to accidental means. The theory 





thought was Scotch whisky, which 














appellant was that the respondent’s condition was due to continuous and heavy 





drinking, with other predisposing causes. 











[1] The first question is whether the respondent intended to drink Scotch 
whisky, but, by mistake and without his intent, drank wood alcohol, and, if he 
id drink wood alcohol through mistake, whether that produced his condition. 
‘rom the testimony of the respondent, the jury had a right to find as a fact 
that the respondent, while intending to drink Scotch whisky which contains 


ethyl or grain alcohol, did not intend to drink wood alcohol. As to whether his 





















































condition was the result of wood alcohol poisoning, the medical testimony of- 
fered by the respective parties is directly in conflict. The doctor who was call- 
ed to see respondent on May 4th, as above indicated, and who thereafter treated 





him, on cross-cxamination testified: “I think that the conditions that I found 
when I saw Mr. MeNally on May 4th were entirely due to wood alcohol poison- 
ing. There might be a variety of contributing factors. In my opinion, his com- 






































plaint was entirely due to alcoholic poisoning, assuming that his history ts cor 
rect. There was no other contributing cause that I was aware of and my opin- 
ion is unqualified and absolute that the entire condition was due to one or not 
to exceed two small drinks of whisky that he took about noon of March 12 
1927.” 








the effect that the respondent's disability was caused by the long and continuous 
use of alcohol, with syphilis as a predisposing cause. It will thus be seen that 
under the testimony of the experts called by the respective parties, the ques- 
tion of whether the respondent's disability was due to wood alcohol poisoning 
was distinctly a question of fact for the jury. The testimony of the doctor 
called by the respondent was substantial evidence upon which the jury had 
right to base its verdict. It cannot be held as a matter of law that the res 





[2] Two doctors were called by the appellant, and their testimony was 
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ent should have foreseen or expected the result, even though on cross-examina- 
tion he testified: “A. My impression at the start of it was that the liquor uld 
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be like the ordinary run that you would be getting. 
r bad? A. Well, I suppose it is all bad enough.” 
[3] In this testimony, the witness did nothing more than recognize that the 
rdinary run of liquor which is obtainable at this time “is all bad enough,” but 
this is not sufficient to justify the court in taking the case from the jury and 
as a matter of law saying that he should have expected and foreseen the result. 
[4] The next question is whether there was an accident within the mean- 
ing of the policy, if the respondent drank wood alcohol, which is a poison, when 
in fact he intended to drink Scotch whisky. The policy, as above pointed out, 
indemnifies against loss from accidental means. The rule supported by the 
authorities is that where the insured intends to swallow what he does swallow, 
but is ignorant of the fact that it contains poison, and loss results therefrom, 
a recovery can be had upon a policy of insurance which indemnifies against loss 
by accidental means. In Zurich General Accident & Liability Ins. Co. v. Flick- 
inger, 33 F.(2d) 853, 854, 68 A. L. R. 161, the federal Circuit Court of Appeals 
for the Fourth Circuit held that where the insured intended to drink synthetic 
gin cocktails, with grain alcohol as one of the ingredients, and the cocktails con- 
tained wood alcohol which caused his death, the beneficiary under the policy, 
which, so far as is here material, was in the exact language of that now before 
us, could recover. That is a late case, the authorities are there fully considered, 
and we will take the liberty of quoting rather extensively from the opinion, 
wherein it is said: 
“On the first and principal contention of defendant, we think there can be 
question that the death of insured resulted from accidental means within 
the meaning of the policy. Insured intended, it is true, to drink the cocktails 
which he did drink and which caused his death, but he did not intend to drink 
poisonous wood alcohol, and did not know that wood alcohol was contained in 
what he was drinking . The case falls squarely therefore, within the oft-quoted 
rule laid down by Mr. Jutice Blatchford in the leading case of U. S. Mutual Ac- 
ident Ass’n v. Barry 131, U. S. 100, 9 S. Ct. 755, 759, 33 L. Ed. 60: ‘If in the 
act which precedes the injury something unforeseen, unexepcted, unusual, oc- 
curs, which produces the injury, then the injury has resulted through accidental 
means. Here the act which preceded the injury was the drinking of the sup- 
sed intoxicating beverage. And the thing which was ‘unforeseen, unexpected 
unusual’ therein was the fact that it contained wood alcohol, a deadly poison. 
other words, there was the unintentional and unexpected drinking by insured 
poisonous substance. 

“Judge Sanborn, speaking for the Circuit Court of Appeals of the Eighth 
it, in Western Commercial Travelers’ Ass'n v. Smith, 85 F. 401, 40 L. R. 
laid down a definition of ‘accidental means’ which has been approved 
the Circuit Court of Appeals of the Second Circuit in Attna Life Ins. Co. v 
1, 265 F. 6, 13 A. L. R. 657, and by this court in the recent cases of Mutual 
te Ins. Co. v. Dodge, 11 F.(2d) 486, 59 A. L. R. 1290, and Continental Casualty 
Co. v. Willis, 28 F.(2d) 707 [61 A. L. R. 1069]. Said he: 

“*An effect which is the natural and probable consequence of an act or course 
action is not an accident, nor is it produced by accidental means. It is either 

It of actual design, or it falls under the maxim that every man must be 

held to intend the natural and probable consequence of his deeds. On the other 
hand, an effect which is not the natural or probable consequence of the means 
ich produced it, an effect which does not ordinarily follow and cannot be 
asonably anticipated from the use of those means, an effect which the actor 


Q. Does that mean good 




































not intend to produce and which he cannot be charged with the design of 
lucing, * * * is produced by accidental means. It is produced by means which 

neither designed nor calculated to cause it. Such an effect is not the 
sult of design, cannot be reasonably anticipated, is unexpected, and is produced 
an unusual combination of fortuitous circumstances; in other words, it is 
duced by accidental means.’ 






ere 










‘There would seem to be no room for argument that under this definition 
leath which results from unintentionally drinking wood alcohol while sup- 
sosedly drinking an ordinary gin cocktail is a death from accidental means. 
he case is entirely unlike that of Calkins v. National Travelers’ Ass’n, 200 Iowa, 
204, N. W. 406, 41 A. L. R. 363, for there the insured drank exactly what he 
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intended to drink, and his death was the natural consequence thereof. This case 
falls within the class of cases involving the unintentional taking of poison, cases 
in which the insured intended to swallow what he did swallow, but was ignorant 
of the fact that it contained poison. Such cases, without exception, have been 
held to involve death by accidental means. Healey v. Mutual Accident Ass’n 
of the Northwest, 133 Ill. 556, 25 N. E. 52,9 L. R. A. 371, 23 Am. St. Rep. 637; 
Travelers’ Ins. Co. v. Dunlap, 160 Ill. 642, 43 N. E. 765, 52 Am. St. Rep. 355, and 
note; Carnes v. lowa State Traveling Men’s Ass'n, 106 Iowa, 281, 76 N. W. 683, 
68 Am. St. Rep. 306, and note; 1 C. J. 427. And see, also, the recent case of 
Brown y. Continental Casualty Co., 161 La. 229, 108 So. 464, 45 A. L. R. 1521. 

“In Newsoms vy. Commercial Casualty Ins. Co., 147 Va. 471, 137 S. E. 456, 
52 A. L. R. 363, the death of insured was caused by eating a can of beans which 
produced ptomaine poisoning. In United State Casualty Co. v. Griffis, 186 Ind 
126, 114 N. E. 83, L. R. A. 1917F, 481, death was caused by eating poisonous mush- 
rooms, and in both cases the death was held to have been caused by accidental 
means. There can be no distinction between these cases and the case at bar, 
and the following: extract from the opinion in the Griffis Case exactly fits the 
situation presented here : 

‘Under the facts pleaded and proven, Mr. Griffis intended only to eat 
wholesome mushrooms; but, unexpectedly to him, the mushrooms eaten con- 
tained a foreign substance that was a virulent poison and constituted an agency 
of such violent character as to subvert the normal functions of his vital organs 
and produce death possibly quicker than would have happened had the foreign 
substance been a corrosive acid poison. * * * We are of the opinion that the 
unintentional taking of the poisonous substance contained in what deceased sup- 
posed to be edible mushrooms constituted an accidental means which caused 
the death.” 

; We see no substantial distinction between that case and the one now be- 
fore us, and the authorities cited in the opinion in that case sustained the hold- 
ing 

The appellant relies upon three case from the Supreme Court of the State 
of Iowa in support of its contention that there was no accident in this case within 
the meaning of the policy. 

In the case of Carnes v. Iowa Traveling Men's Ass'n, 106 Iowa, 281, 76 N 
W. 683, 68 Am. St. Rep. 306, recovery was denied by the court upon the policy 
because it was impossible there for the jury to determine from the evidence 
whether the insured, who took a quantity of morphine tablets sufficient to pro- 
duce death, took them purposely but misjudged their effect, or whether the same 
were taken inadvertently or by mistake. The inference from that opinion is 
that if the tablets had been taken inadvertently or by mistake, there would have 
been an accident within the meaning of the policy. 

In Martin v. Interstate Business Men’s Ass’n, 187 Iowa, 869, 174 N. W 
577, 580, it was held that the death of the assured, which was caused by acute 
indigestion following food voluntarily selected and eaten with full knowledge 
of its character, was not the result of accidental means. The court in that case 
clearly recognized the rule above stated upon which liability may rest, and point- 
ed out that the case then before it did not come under the rule. It was there 
said: “This case is clearly distinguishable from those cases in which the com- 
pany was held liable where one ate food containing ptomaine poison, without 
knowledge of the fact that it contained ptomaine poison, and death resulted, 
not from the failure of the food to digest, but from the effect of the poison.” 

The case of Calkins vy. National Travelers’ Ass'n, 200 Iowa, 60, 204 N. W 
406, 41 A. L. R. 363, is to the same effect. 


In none of those cases was it held that when the assured intends to swallow 
something which does not contain poison, but in fact swallows something which 
does contain poison, the loss suffered by the bodily injury was not caused by 
accidental means. It is our opinion that the rule supported by the case of 
Zurich General Accident & Liability Ins. Co. vy. Flickinger, supra, and the author- 
ities therein cited, is reasonable and just, and is applicable to the facts in this 
case as the jury had a right to find them. 

Some complaint is made about the failure of the trial court to give two of 
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the appellant’s requested instructions in their entirety, but we find no error in 
this regard. 

The judgment will be affirmed. 

Tolman, C. J., and Parker, Mitchell, and Holcomb, JJ., concur. 








fs HARLOW yv. NORTH AMERICAN ACC. INS. CO. No. 22502. 

j Supreme Court of Washington. May 4, 1931. 

: 298 Pacific Reporter 724. 

i 1. INSURANCE. = 
E Forwarding policy from insurer’s home office to local agent without restriction 
4 as to delivery constituted “constructive delivery” of policy under facts. 


Insured’s signature to an application blank for the policy was procured 

on February 16 by insurer’s local agent who collected only $2 of the $10 

premium. The application blank stated that all premiums were payable 

in advance, and that the agent must collect the premium with the applica- 

tion. The application was delivered to insurer’s home office, and insurer 

issued the policy and mailed it to the local office, dating the policy Feb- 
ruary 25. The policy was countersigned by the local agent, and, on March 

16, insurer’s agent again interviewed insured and collected the further 

sum of $3, applied on the premium. On March 19 insured lost his life. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

2. INSURANCE. 

Intention of parties, and not manual possession of insurance policy, deter- 
mines whether there has been “delivery” thereof. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

3. INSURANCE. 

Insurer held, under facts, to have waived condition in policy application that 
all premiums were payable in advance, and to have impliedly extended credit to 
insured for unpaid balance of premium. 

Facts disclosed that insurer’s solicitor collected only $2 of the $10 
premium, that insurer’s local agency accepted insured’s application and 
forwarded it to insurer’s home office, that insurer accepted the application 
ind issued and forwarded the policy to its local agency, and that the 
ocal agency gave the policy to its solicitor for purposes of delivery, in 
addition to which the policy acknowledged full payment of the premium, 
and was mailed to the local agency from the home office without any re- 
strictions or conditions as to when delivery should be made. 
(For other cases, see Insurance, Dec. Dig. § 141[2].) 
4. INSURANCE. 

Insurance contract became effective as of date of policy forwarded to local 
fhce from insurer’s home office and countersigned by insurer's local agent, although 
licy was not actually delivered nor premium paid according to condition of 


pplication 


} 
| 


Such insurance contract was effective when the policy was forwarded 
insurer’s local office and countersigned by its local agent, in that, by 
accepting and retaining a portion of the premium and issuing the policy, 
insurer affirmed the validity of the insurance, and by its conduct waived 
further objection to the validity of the insurance contract. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 
INSURANCE. 
Date when policy becomes effective is to be determined as of time when risk 
issumed. 
(For other cases, see Insurance, Dec. Dig. § 175.) 
6. INSURANCE. 
Terms and conditions in application for insurance may be waived 
r For other cases, see Insurance, Dec. Dig. § 141[1].) 
INSURANCE. 
Whether terms and conditons in insurance application 
all facts and circumstances surrounding each case. 


Waiver may be evidenced by delivering the policy before the pre- 


are waived depends 
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mium is paid, or by failure to collect the first annual premium in full, 
or by mailing the policy from the home office for the purpose of delivery, 
especially where the policy on its face acknowledges full payment of the 
premium, and contains no restrictions or limitations as to the time of de- 
livery. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Department 2. 


Appeal from Superior Court, Spokane County; Joseph B. Lindsley, Judge 

Action by Mrs. Winnie Harlow against the North American Accident Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

FE. H. Belden, of Spokane, for appellant. 

P C. Shine, of Spokane, for respondent. 

3EELER, J. 

We shall refer to the defendant as the company and to the insured as Hart. 

The plaintiff, as beneficiary named in an accident and_ sickness insuran 
policy, brought this action upon the policy. The case came on for trial before th 
court and a jury. At the conclusion of the introduction of the evidence the court 
instructed the jury to return a verdict for the plaintiff in the sum of $1,000, the 
amount stated in the policy. Thereafter the company filed a motion for judg- 
ment non obstante veredicto, or, in the alternative, for a new trial. This motion 
was overruled and judgment entered in favor of the plaintiff. The company has 
appealed. 

The facts are: The company is an insurance corporation organized under 
the laws of the state of Illinois, and is authorized to issue accident and sickness 
insurance policies. It maintains its principal place of business at Chicago, an 
has a branch office located at Denver, Colo. Prior to and on February 16, 1928, 
one J. T. Luther was the company’s agent at Denver, and P. F. Vaughn was 
one of its solicitors working through the office of the Luther agency. Prior to and 
on February 16, Hart, a nephew of the plaintiff, a farm hand, was employed o1 
a ranch near Denver, and on that day Vaughn procured his signature to an ap- 
plication blank for accident and sickness insurance and collected only $2 of the 
premium from him, which was turned over to the Luther agency. The premium 
on this policy for one year was $10. At the foot of the application blank, below 
the applicant’s signature, was printed the following: 


i 


i 


“Important Notice 


“All premiums are made payable in advance. Agent must collect the premiun: 
with the application.” 


This application was delivered by the solicitor to the Luther agency and by 
it forwarded to the home office at Chicago. Thereupon the company issued the 
policy and mailed it to the Denver office. This policy was dated February 25, 
1928, and countersigned by the Luther agency, and in part provides: “The com- 
pany in consideration of the statements in the application therefor, a copy ot 
which is endorsed upon and made a part of this contract, and the payment he 
premium, of ten (10) Dollars, hereby insures Bud C. Hart, * * * for 
term of one year, etc.” (Italics ours). 


; 
+h 


1 


On March 16, 1928, the solicitor again interviewed Hart and collected the 
further sum of $3, which was applied on the premium, and issued and delivered 
to Hart the following receipt: 

“North American Accident Insurance Company. 
“General Offices Rookery Building, Chicago. 
“March 16, 1928 

“Received of Bud C. Hart an application for a 10 dollar policy series———— 
; : é Bs vee ; 
in the North American Accident Insurance Company, and the sum of Five Dol 
lars ($5.00) being payment in advance of ———— month's premium on Policy so 
applied for 








anew 
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“Applicant will please notify the Company at Chicago, Illinois, should the 
Policy not be received within twenty days from date hereon. 
“J. F. Luther Agency. 
“506 Patterson Bldg. Denver Colo. 
“P. F. Vaughn, Agent. 
“Form 662.” 

On March 19, 1928, Hart lost his life in a fire at Denver. 

{1, 2] The company disclaimed liability because the premium had not been 
paid in full, and that the policy had not been delivered to Hart. Thereafter suit 
was brought. The cause was tried to the court and a jury. At the conclusion of 
the testimony the court instructed the jury to return a verdict for the plaintiff 
on the theory that there was no disputed question of fact, and that the quesions 
involved were those of law. It may be said parenthetically that the evidence is 
comparatively brief, being limited, except for the formal proof on the part of 
the beneficiary, to the testimony of Vaughn and Luther, witnesses on behalf of 
the company, taken on written interrogatories. Respondent submitted no cross-in- 
terrogatories. The facts above detailed are established by the testimony of the 
company’s two witnesses. 

Thus it will be seen there was no manual delivery of the policy to Hart 
prior to his death. The question then is: Was there constructive delivery? In 
Frye v. Prudential Insurance Co., 157 Wash. 88, 288 P. 262, 263, the facts and 
questions involved were very similar to the facts and questions in the instant 
case, except that the facts here are more favorable to the insured than in the 
Frye Case. Here the insured had paid one-half of the premium, $2 on February 
16, and $3 on March 16, which was delivered to and accepted by the local agency 
at Denver. In the Frye Case no portion of the premium had been paid. 
Furthermore, in the Frye Case the application provided that the policy should 
not take effect until “received” by the insured. The application here contained 
no such provision. Here, as in the Frye Case, the application provided 
that “all premiums should be paid in advance.” Here, as in the Frye Case, 
the agent had authority to take applications, deliver policies, and _ collect 
premiums. Here, as in the Frye Case, the company forwarded the policy from 
its home office to its agents, but placed no restrictions or conditions as to when 
the policy should be delivered. Here, as in the Frye Case, the company claimed 
nonliability because the premium had not been paid in full, nor the policy delivered. 

In passing on the question in the Frye Case, we held that the mailing of the 
policy from the insurer’s home office to the local office for the purpose of de- 
livery constituted constructive delivery. The rule in regard to such delivery, as 
quoted in the Frye Case, supra, is well stated in 14 R. C. L. p. 898: “It is the 
intention of the parties and not the manual possession of a policy that determines 
whether there has been a delivery thereof. There must be an intention to part 
with the control of the instrument and to place it in the power of the insured 
or some person acting for him. Manual delivery to the insured in person is not 
necessary, nor is the fact that a policy has been turned over to the insured con- 
clusive on the question of delivery. This matter of delivery is largely one of 
intent, and the physical act of turning over the policy is open to explanation by 
parol evidence. The deposit of an insurance policy in the mails, addressed to the 
insured, is a delivery to him and the same is true of the mailing or otherwise 
elivering the policy to the agent of the insurer with unconditional instructions 
to deliver the same to the insured, though it is otherwise where the instructions 
to the agent are conditional.” See authorities cited in the Frye Case, supra. 

_ In the case of N. Pelaggi & Co. v. Orient Ins. Co., 102 Vt. 384, 148 A. 869, 
8/1, general agents representing several fire insurance companies issued a_ policy 
in the defendant’s company covering plaintiff's property. A fire occurred before 
the policy was delivered. The question raised was substantially identical to the 
question here presented. The policy had not been delivered nor the premium paid. 
The court held: “The defendant says it cannot be held, because (1) its policy 
Was not delivered until after the fire. * * * In support of the first of these 
Propositions, the defendant points to the fact that its policy never left the desk 


in McAllister & Kent’s [the agents] office. That a fire insurance policy must be 


telivered before it becomes effective may be assumed. Though we find no 
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occasion to consider the question of delivery apart from that of cancellation, we 
may say in passing that it does not take much to establish a delivery of an in- 
surance policy. Manual delivery is not indispensible. It is a question of intention 
largely. If a policy is written under an agreement therefor, and is complete and 
ready for delivery, so that nothing remains to be done but pass it over to the in- 
sured, though it remains in the hands of the insurer’s agent, a constructive de- 
livery results, which satisfies the rule. In such a case, the insurance agent js 
deemed to hold the policy for the insured. Porter v. Mutual Life Ins. Co., 70 
Vt. 504, 508, 41 A. 970; Stephenson v. Allison, 165 Ala. 238, 51 So. 622, 138 Am. 
St. Rep. 26, and interesting and instructive note on page 29.” To the same effect 
see Drucker v. Dutcher, 33 Ohio App. 253, 169 N. E. 311. 

[3] The next question presented is: Did the company and its agents waive 
the terms and conditions of the application and impliedly extend credit to the 
insured for the unpaid balance of the premium? 

The premium on this policy was $10. When the company’s agent collected 
$2 of the premium he waived the terms and conditions of the application; the 
Luther agency did likewise when it accepted the application and forwarded it to 
the home office in Chicago; the company waived the terms by accepting the ap- 
plication and issuing and forwarding the policy to its local agent at Denver; the 
local agency at Denver again waived the terms of the application when it gave 
the policy to its solicitor, Vaughn, for purposes of delivery. Furthermore, the 
policy asknowledged full payment of the premium. The policy was placed in the 
mail and sent to the Denver office without any restrictions or conditions as to 
when delivery should be made. Courts generally hold that a condition in an 
application or policy requiring full payment of the premium before the policy takes 
effect may be waived. 

“An insurance company may waive any condition of a policy inserted therein 
for its benefit.” Knickerbocker L. Insurance Co. v. Norton, 96 U. S. 234, 24 L. Ed 
689 

New York Life Ins. Co. v. Ollich (C. C. A.) 42 F.(2d) 399, 400, is a well- 
considered case. The facts in many respects are very similar to the facts in the 
instant case. Ollich made a written application to the insurance company through 
one of its soliciting agents for a policy of life insurance, and named his mother 
as beneficiary. The policy required a semi-annual premium of $26.54. The applica- 
tion provided that “the insurance hereby applied for shall not take effect unless and 
until the policy is delivered to and received by the applicant and the first premium 


thereon paid in full during his lifetime [The application further provided that 
only certain specified executive officers of the company could waive any of the 
company’s rights in that regard. The application was accepted and the policy 


written and sent to defendant’s branch office at Cleveland, Ohio. During the interim 
between signing the application and the arrival of the policy the insured paid part 
f the premium. While the policy was in the hands of the agent, Ollich was shot 
and as a result died. There, as here, the company contended that the policy was 
not binding because the initial premium had not been paid nor had the policy 
been delivered. The court, passing on the question, said: “Although the insurer 
may insert conditions in the application, requiring full payment of the first pre- 
mium and delivery before the policy takes effect, such conditions are for its own 
benefit and may be waived. Knickerbocker Life Ins. Co. v. Norton, 96 U. S. 234, 
24 L. Ed. 689; Schwartz v. Northern Life Ins. Co., 25 F.(2d) 555, 558 (C. C. A. 
Oth), and cases therein cited; cf. Williston, Contracts, § 760. Whether or not there 
is, in any case, a waiver, must be determined from all the facts and circumstances.” 
To the same effect, see Stockton vy. Sedalia Life Ins. Co. (Mo. App.) 31 $.W.(2d) 
108 

Another strong circumstance indicating that Hart was extended credit on the 
payment of the premium is the issuance of the receipt by Vaughn on March 16, 
acknowledging receipt of $5 as “payment in advance of ————— months’ pre- 
mium on policy,” ete. and its delivery to Hart. If the agent Vaughn had under- 
stood that the policy was not to take effect until the premium was fully paid, it 
would have been a simple matter for him to write such notation on the face of 
the receipt. One inference is that it was understood Hart should be permitted to 


pay the premium in installments. Hart paid one installment on February 16, and 
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another installment on March 16. Furthermore, none of the company’s executive 
officers in charge of the head office at Chicago testified in behalf of the company, 
and hence the inference follows they recognized the policy was in full force and 
effect from the date of its issuance, and that Hart was extended credit on the 
payment of the premium. Nor did either of the two Denver agents testify they 
had received any instructions from the company’s executive officers not to deliver 
the policy to Hart until the premium was fully paid. Vaughn was asked what 
instructions, if any, he had received with reference to the delivery of the policy, 
but he made no answer to that portion of the question. Nor did Luther testify 
he gave any instructions to Vaughn not to deliver the policy until the premium 
was paid. It is true both Vaughn and Luther testified they retained possession of 
the policy awaiting full payment of the premium. It is true agent Vaughn 
testified he told Hart on March 16 that the policy would be forthcoming when 
the premium was fully paid. But it is equally true that neither of those agents 
testified they understood the policy was not to become effective until the premium 
was paid in full. Nor did they testify they informed Hart, or that Hart 
understood, the policy would not become effective until he paid all of the premium 
These circumstances, read in connection with the issuance and delivery of the 
receipt to Hart on March 16, together with the fact that, from the very inception 
)f the various transactions beginning February 16, the terms and conditions of the 
application relating to the payment of premium were waived, not only by the local 
agents at Denver, but by the executive officers as well, all indisputably indicate 
that the parties thoroughly recognized Hart was extended credit on the payment 
»f the premium. 

[4, 5] The next question presented is whether the policy became effective, 
and, if so, when? Appellant’s counsel contends that the application is a part of 
the policy. With this we agree, with the qualification, however, that full prepay- 
ment of the premium was waived when the application was received at the home 
office in Chicago and incorporated in and made a part of the policy, and the 
policy in turn was forwarded to the Denver office and countersigned by its local 
agent, a valid contract of insurance became effectuated of that date, February 

On that date the company agreed to assume the risk for a period of 
me year. By accepting and retaining a porition of the premium and issuing the 
policy it affirmed the validity of the insurance for the period of one year, and 
by its conduct waived further objection to the validity of the insurance contract. 
By accepting the second installment of the premium on March 16, it again con- 
firmed and ratified the contract. To hold that the policy on February 25 was not 
in force and effect would be tantamount to holding that the company could re- 
ceive premiums without assuming liability. The law is quite well established that 
the date when a policy becomes effective is to be determined as of the time whet 
the risk is assumed. 








In the case of Schwartz v. Northern Life Ins. Co., supra, the Circuit Court 
f Appeals, Ninth Circuit, considered this identical question. There the agent for 
in insurance company at Oakland, Cal., obtained the insured’s signature to an ap- 
plication blank dated August 2, 1924, for life insurance, at which time the first 
annual premium was fully paid. This application was forwarded to the home office 
at Seattle, Wash. The Seattle office executed a policy dated August 14, 1924 
lhe insured committed suicide on August 9, 1925. The question was whether the 
contract was made on August 2, at the time the application was procured, or on 
\ugust 14, when the policy was executed. Passing on the question the court said: 
“The principal question presented in the case is upon what date the policy became 
effective. The appellant says it was August 2, 1924. The appellee says it was 
August 14, 1924. The date from which a policy becomes effective is not neces- 
rily determined by the date which it bears or the date of its execution or the 
te of its delivery or by the date when the first premium is paid. It is the date 
from which the risk commenced, and it is determined by the meaning of the pro- 
visions of the insurance contract.” (Italics ours.) 


In the case of Starr v. Mutual Life Ins. Co. 41 Wash. 228, 83 P. 116, 117, 
this court, in effect, announced the same rule. There the insured signed an ap- 
plication for insurance on November 30, 1903, at Spokane, Wash., and was issued 
a receipt showing partial payment of the premium. The receipt further provided: 








} 
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“Policy to take effect from date.” The application was forwarded to the home 
office of the company in New York City through its Seattle branch. On Decem- 
ber 8, 1903, the application was approved and the policy issued, and returned to 
the Seattle office for delivery to the insured. On the morning of December 8, but 
a few hours before the approval of the application and the issuance of the policy, 
Starr died from injuries he had received two days previously. When the policy 
arrived at the Seattle office the agent of the company refused to make delivery. 
The application, in part, provided: “I have paid $———— to the subscribing 
soliciting agent, who has furnished me with a binding receipt therefor, signed by 
the secretary of the company, making the insurance in force from this date, pro- 
vided this application shall be approved and the policy duly signed by the secretary 
at the head office of the company and issued.” 


Passing on the question, we said: “The object of the second provision of 
the application, above quoted, is not entirely clear, especially from the stand- 
point of the insured. If there was to be no contract of insurance in any event 
until the application was approved at the home office and a policy issued thereon, 
it would seem entirely immaterial to the insured whether the contract related 
back to the date of the application or not. If he lived until the application was 
approved and a policy issued, it would seem a matter of indifference to him 
whether he had been insured during the interim between the date of the applica- 
tion and the date of the issuance of the polcy. On the other hand, if he died 
before the application was approved and the policy issued, his beneficiaries would 
derive no benefit from the insurance. The chief object of the provision would, 
therefore, seem to be to enable the insurance company to collect premiums for a 
period during which there was in fact no insurance, and conssequently no_ risk. 
= = * If mmsurance eae omery? deem it necessary for their protec ction to limit the 
operation of their contracts of insurance from the date of issuance of the policy, 
or from any other date, it is seis easy for them to say so and to bring knowledge 
of that fact home to those with whom they are dealing. In this case, we hold that 
the receipt given constituted a present contract of insuré ince, subject to be con- 
tinued or terminated by the approval or rejection of the application, and that the 
insured was not affected by any want of authority in the soliciting agent to 

into such a contract, unless notice of such want of authority was brought 
to him.” (Italics ours.) 





Appellant relies on the cases of Tles v. Mutual Reserve Life Ins. Co., 50 Wash. 
49, 96 P. 522 18 L. R. A. (N. S.) 902, 126 Am. St. Rep. 886; Gibson v. New 
York Life Ins. Co., 102 Wash. 180, 172 P. 920; and Vogel v. Equitable ae \s- 
surance Society, 145 Wash. 489, 261 P. 106, 108. The facts in the first two cases, 
supra, are entirely dissimiliar to the facts in the instant case. Thi sinetion of 
the nondelivery of the policy was not involved in either of those cases. In the 
Hes Case, supra, the insured gave his note in payment of the premium, The re- 
ipt given to him at the time he signed the application expressly stipulated that 
to pay the note when due would terminate the insurance. The insured hav- 
failed to pay his note, recovery was denied. In the Gibson Case, supra, the 
policy had been in full force and effect for one year. The insured failed to pay 
t econd regular annual premium. Neither of these two cases discusses the 
on here involved. 








The Vogel Case, supra, involved two separate policies of insurance, both of 


which, however, were prin ited on one sheet of paper, one a preliminary six months 
: . . 9. . 
erm policy covering the period from December 21, 1921, to June 21, 1922; the 


other a regular policy to be effective June 21, 1922. The preliminary six months 


term policy was evidenced by a stamped indorsement on the regular policy The se 
policies, evidenced on one sheet of paper, were sent by mail to the agent who, 
in turn, delivered them to Vogel, April 1, 1922. The premium on the short-term 
policy was paid, hence no question was raised on that feature of the transaction. 
The premium on the regular policy became due June 21, 1922, and remained unpaid 
until August 2, 1922, at which time the agent tendered his check to the company 
This check was returned, but just when or why is undisclosed. Vogel was ac- 
cidentally killed August 5, 1922. The company claimed ge aility because the 
first premium on the regular policy was not paid on June 21, 1922, the time stipu- 
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lated for payment in the policy, and that the agent had no authority to waive 
payment. Passing on the question we said: 

“Therefore we have the question of waiver on the part of the society of pay- 
ment in advance of the first premium installment on the regular policy, the one 
upon which recovery is sought in this action, and not a question of waiver of 

‘ failure on the part of Vogel to pay subsequently maturing premium installments. 

“The right of an insurer to have its policy regarded as not becoming effective, 

t because of want of timely payment of premium thereon at the beginning of the 

term, plainly is a right which the insurer may waive, so as to effectually in- 
augurate the rights of the insured under the policy, though the policy, or applica- 
tion as part thereof, may expressly provide that it shall not become effective until 
the premium due at the beginning of the term has been paid. 37 C. J. 406; 2 May 
on Insurance, § 360; 1 Joyce on Insurance, § 86.” 

(6, 7] The authorities generally hold that the terms and conditions in an ap- 
plication for insurance may be waived. Whether there is a waiver depends upon 
all the facts and circumstances surrounding each case. Waiver may be evidenced 
by delivering the policy before the premium is paid. Waiver may be evidenced by 
failure to collect the first annual premium in full as was done in this case 
Waiver may be evidenced by mailing the insurance policy from the home office 
for the purpose of delivery, and especially is this true where the policy on its 
face acknowledges full payment of the premium, and contains no restrictions or 
limitations as to the time of delivery. Furthermore, here, the application contained 
no restriction that the insurance should not become effective until the policy was 
“received” by the insured, as is frequently provided for in applications for insur- 
ance, and as was specifically provided in the Frye Case, supra. 

Judgment affirmed. 

Mitchell, Millard, and Fullerton, JJ., concur. 

Beals, J., concurs in the result 








MILLER v. INTER-OCEAN CASUALTY CO. No. 6928 
Supreme Court of Appeals of West Virginia. May 19, 1931 
158 Southeastern Reporter 706. 
1. INSURANCE. 


Death of insured caused by carbon monoxide poisoning while seated in his 
automobile with engine running /ield sustained while “operating” automobile 
within accident policy. 

Syllabus by the Court. 

Where insured’s automobile became stalled in a mudhole in the road 
in the nighttime, and the following morning the engine of the car was 
found running, the windows ciosed, and the insured dead therein from 
the effects of carbon monoxide poisoning, occasioned by the running of 
the engine, such death is an injury within the terms of an accident policy 
insuring for injury “sustained by the insured in automobile aceidents 
while operating, driving, riding in or on” an automobile. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

2. INSURANCE. 

Death by carbon monoxide poisoning while seated in automobile with engine 

running Jield caused by “accidental means” within accident policy. 
Syllabus by the Court. 

Death by carbon monoxide poisoning, caused by the running of the 
engine while the automobile is stalled in mudhole, is an injury caused by 
“accidental means,” as used in an accident insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Error to Circuit Court, Raleigh County. 

Action by Margie Miller against the Inter-Ocean Casualty Company. To 
review a judgment for the plaintiff, the defendant brings error. 

Affirmed. 

File, Goldsmith & Scherer, of Beckley, for plaintiff in error. 

Painter & Locke, of Beckley, for defendant in error. 

LivELy, J 

Margie Miller obtained a judgment of $1,207.25. against Inter-Ocean Casualty 
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J. Byrd Miller, and the casualty ¢ 


m- 


J. Byrd Miller, the insured, accompanied by two 
from Edwight, Raleigh county, in a five-passenger sedan 
About 7 o'clock that evening, which was damp and cold, the car 
e mud that Miller could not drive it farther by the pow- 


car, the chassis of which rested the 


on 


f horses which passers-by had agreed to send to pull the car out of the mud: 
ind, while waiting, Miller would repair a tire which had blown out. The fol- 
lowing lifeless body of Miller was found in the car, the engine 
of w g and the windows closed. The tire had not been req 1 


ined Miller’s | 
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1 is sustained by the Insured in (1) Automobile accidents, 
hile operating, driving, riding in or on, * * * an automobile.” The 
Company refused payment, and plaintiff instituted this action No 
was offered by defendant, who requested, but was denied, a peremptory instruc- 
tior 
The defense is based upon two contentions, each involving a constructi 
ortiol f the accident policy 
[1] The first error urged by appellant for reversal is that insured “was t 
operating his automobile within the meaning of the policy at the time he was 
affected by the carbon monoxide gas.” The North Dakota court recently con- 
sidered a case almost identical with the one at bar, and reached, we believe, 
the correct conclusion. In Johnson y. Fed. Life Insurance Co., 234 N. W. 661, 
662 (N. D., Feb., 1931), the insured, with a companion, drove to Wolford, N. D., 
on April 21, 1928, where they remained until 2 a. m. of the following day. About 
lavileht the car und sta ¢ in a puddle in the road at point where 
the road was it for some distance. The night had been chilly. The 
equipped with a heater, was out of gear, and the motor was running. The 
nsured and his compa were dead, victims of carbon monoxide poisoning 
In an action to recover double demnity, the defense contended that insured’s 
death did not occur while “riding in or driving” an automobile; the quoted lan- 
gee beingythat used in the pi deciding the question in favor of the 
aintiit the court st ed 
It is intended, as we read it, to give double indemnity to an insured or 
account of a loss resulti om personal bodily injury caused by the happen 
g of a purely accidental eve while the insured is subject to a hazard incident 
riding in or driving priva tomobile. To exclude the inhal 
tion of carbon monoxide gas dur when the car is stalled in a mud 
he the theory tha 1OTI¢ had ceased would be not merely t ad pt 
row meaning of the languag f the contract, but to actually deprive the words 
sed of a portion of their ordinary meaning. The occupant of a car while it is 
stalled wudhole, particularly during a time when means of escape in com- 
fort may well app to be lacking, is still riding in the car in quite the same 
sense as a passenger upon a steamship at anchor may ‘be riding the waves.” 
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Miller caused the engine to continue 


run te at t but an inference. No one stated 
ow long the insured had been dead when found. The man who first found 
the lifeless body testified that Miller “didn’t seem to be” very cold, but further 
explained by saying: “You know there was hot steam in there and the car was 
hot inside.” A member of the state police who helped remove the body from 
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the automobile a short time after it was discovered testified that the body was 
rigid. Other inferences, equally as plausible as that of defense counsel, are 


y possible under the evidence. 

[2] The second ground of deiense is that the insured’s death did not result 

] from the effects of bodily injury caused by accidental means. The term “acci- 
f lental means” has been variously defined. The federal court discussed it thus 
‘ n Western Commercial Travelers’ Association vy. Smith (C. C. A.) 85 F. 401, 

i 405, 40 L. R. A. 653: “The significance of this word ‘accidental’ is best perceived 


by a consideration of the relation of causes to their effects. * * * An effect 
which is not the natural or probable consequence of the means which produced 
effect which does not ordinarily follow and cannot be reasonably antici- 
pated from the use of those means, an effect which the actor did not intend to 
oduce and which he cannot be charged with the design of producing under 
the maxim to which we have adverted [the maxim that every man must be held 
to intend that natural and probable consequence of his deeds], is produced by 
lental means. It is produced by means which were neither designed nor 
calculated to cause it. Such an effect is not the result of design, cannot be rea- 
sonably anticipated, is unexpected, and is produced by an unusual combination 
fortuitous circumstances,” 
See Couch, Cyc. of Insurance Law, vol. 5, § 1137; Cooley's Briefs on Insur- 
ance (2d Ed.) vol. 6, p. 5234 
Counsel for defendant urge that Miller voluntarily exposed himself to the 
danger which caused his death. We cannot approve such an idea. The odor- 
less and tasteless nature of the insidious monoxide gas prevents any intimation 
it the insured knowingly remained in a place of danger. While it is true that 
without the engine running no carbon monoxide would have been produced, and 
so to the extent that he started the car and closed the windows, his acts were 
luntary; but without some intervening factor the naural and probable conse- 
quences of his acts would have produced no danger. It was that intervening 
factor—in this case, the proximity of the exhaust pipe to the ground, causing 
the poisonous gas to come into the car—which produced the unnatural condi- 
tion and danger, a factor which cannot be attributed to the deceased nor one 
which occurs or is anticipated in the ordinary course of evénts under similar 
circumstances. 
The judgment of the lower court is affirmed. 
\ffirmed. 
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AUTOMOBILE 


OCEAN ACCIDENT & GUARANTY CORPORATION, Limited, v. 
SCHROEDER. No. 5664. 
Circuit Court of Appeals, Sixth Circuit. April 17, 1931. 
48 Federal Reporter (2d) 727. 
1, INSURANCE. 

Injured person cannot recover by subrogation to rights of insured, if insured 
himself is precluded from recovering on liability policy. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. INSURANCE. 

Employment of another as chauffeur by one renting driverless car, where 
consented to by owner of car, held not to defeat recovery against liability in 
notwithstanding limitations in policy and rental contract as to permitting another 
to use automoble (Gen. Code Ohio, § 9510-4). 

The liability policy was issued to company engaged in_ business 
renting so-called driverless cars to the public. By a special indorsement, 
the coverage was extended “to indemnify * * * any person or persons 
hiring driverless cars from the named assured * * * but the coverag 
is not hereby extended to any individual to whom the recorded hirer of 
a car may extend permission to use it.” By another special indorsement 
it was provided that, if person hiring automobile violated provisions of 
contract, “this policy shall not cover such additional assured on account of 
such violation.” The evidence disclosed that the hirer requested rented 
cars from time to time and on each occasion brought his driver with him, 
and that the company renting out the cars made no objection, which cir- 
cumstance showed acceptance of the driver in question as chauffeur. 








¢ 





(For other cases, see Insurance, Dec. Dig. § 332%.) 
3. INSURANCE. 
Provision in liability policy and contract for renting driverless ca 
hirer was forbidden to permit another to use it, did not negative right of 
employ competent chauffeur with knowledge of owner of car. 








(For other cases, see Insurance, Dec. Dig. § 33214.) 
4. INSURANCE. 

Provision of liability policy covering driverless car that policy would n 
over additional insured on “account of violation of rental contract” meant tha 
policy would not extend to damage caused by such violation. 


> 


(For other cases, see Insurance, Dec. Dig. § 33214.) 


\ppeal from the District Court of United States for the Western Division 
the Northern District of Ohio; George P. Hahn, Judge. 





Action by William J. Schroeder, as administrator of the estate of Leonard 
R. Spence, deceased, nst the Ocean Accident & Guaranty Corporation, Lim- 
ited. Judgment for pl and defendant appeals. 





\ffirmed 


S. D. L. Jackson, Ji tf Toledo, Ohio (Tracy, Chapman & Welles, of Tole 
Ohio, on the briet). for appellant 

lee H. Schminck, of Toledo, Ohi H. Thane Bauman and James H. | 
both of Adrian, Mich., on the brief), for appelle« 


Before Moorman, Hicks, and Hickenlooper, Circuit Judges 

HICKENLOOPER, Circuit Judge. 

[This is an action brought under Ohio General Code, § 9510-4 by the ad- 
ministrator of one killed in an automobile accident to recover against an alleged 
insurer. Appellant issued its policy of public lability automobile insurance to the 
Rentacar Company of Toledo, Ohio, which company was engaged in the busi- 
ness of renting so-called “driverless” cars to members of the public. By special 
indorsement No. 1 coverage was extended “to indemnify in the same manner and 
under the same conditions as the named Assured is indemnified thereunder any 
person or persons hiring ‘driverless’ cars from the named Assured * * * but 
the coverage is not hereby extended to any individual to whom the recorded hirer 


. car may extend permission to use it.’ By another special indorsement (No. 3 








one 








aces 
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it was provided that, notwithstanding special indorsement No. 1, “it is understood 
and agreed that in the event that the person hiring an automobile from the As- 
sured violates any of the provisions of the contract entered into with the As- 
ured at the time the car is rented, this policy shall not cover such additional 
Assured on account of said violation.”* It was in contemplation of the parties 
that insurance by the renters of cars was to be optional with them, and it 
they elected to take it a fee was charged and collected therefor. The sole ques- 
tion here presented is whether one George C. Arend, who rented a car on November 
17, 1925, and then elected to accept insurance coverage, was in fact covered by 
ippellant’s policy, or whether he was to be excluded from the protection of such 
policy because of violation of his contract with the Rentacar Company. The per- 
tinent parts of the contract between Arend and the Rentacar Company are printed 
the margin. 

\s a matter of fact Arend never could and never did drive the cars he 
rented. There is evidence that on the occasion of his first rental, some twenty- 
one months before, he was asked who intended to drive. His reply was that his 
ompanion, a Mr. Dugan, would drive, to which the representative of the company 
responded, “Oh, you are just renting the car.” Cars were rented by Arend from 
time to time thereafter, and on each such occasion Arend brought with him a 
capable driver, usually a Thomas F. Kaucher, who was seen by representatives 
of the company to drive the car out and later return it, no question being raised 
at any time as to the propriety of such action. 

[1] The only contention now urged by appellant is that the written contract, 

mprising both the policy with its severa! indorsements and the agreement  be- 
tween Arend and the Rentacar Company, must be regarded as the sole contract 
hetween the parties, that the terms of such contract may not be varied by parol, 
ut are binding upon Arend as written, and that by the terms of indorsement 
No. 3 Arend had forfeited his insurance, if any he ever had (1) hecause of 
breach of the representation that he was an “experienced driver,” and (2) because 
‘ breach of the provision that he would not “sublet car nor permit anyone else 
to drive same.” Obviously, if Arend could not recover upon the policy, the injured 
person could not do so by subrogation to Arend’s rights. Stacey v. Fidelity & 
Casualty Co. of N. Y., 114 Ohio St. 633, 151 N. E. 718. 


{2, 3] It is not contended that the provision in the Rentacar contract that 
the lessee would operate the car “in a careful and prudent manner” was effective 
to eliminate insurance protection in all cases of simple negligence. Perhaps there 
would be an implied fraud in selling a policy which in no case could cover the 
principal purpose for which it was manifestly sold; but be that as it may, counsel 
distinctly disclaimed this aspect of defense at the oral argument, and it does not 
ppear from the evidence that the liability of Arend may not have been pre- 

ated solely upon driving the car with knowledge of some mechanical defect, 
such as inefficiency of the brakes, with which the manner of driving had nothing 

ar Nor is it claimed that Kaucher was not a careful and experienced driver. 
The contention is that the policy covered a renter, under the standard Rentacar 
act, only if and when such renter was himself driving the car 








All italics are ours throughout the opinion. 








Lessee states that he has driven utomobiles for some time, is careful, 
enced driver, is familiar with the starting and operation of Ford, Overland 
shift cars, and is able to change tires; and he agrees personally to inspect, and 
immediately upon delivery, each car that he leases from the Company, and if 


is not found to be in good working order, to reject and return same forthwith 
erwise to be personally responsible for all damages resulting from his uss thereof. 
ept as herein provided, and to release and hold the Company harmless therefrom. 
Lessee agrees to use cars for legitimate purposes only, not to sublet car 
permit anyone else to drive same (without the signed permission of the Com- 
), not to teach anyone to drive, using said car; he agrees to observe the rated 
city of the cars he rents; to operate same in a careful, prudent manner: * * * he 
es to observe the legal speed limit (not over 20 miles per hour with new cars 
ven less than 500 miles), not to transport passengers for hire nor drive cars while 
er the influence of intoxicating liquor in any degree whatsoever, nor to 
ation of any Federal, State or City laws. * * * 
‘4. Insurance as of date of this contract, protecting Lesyee against liability 
posed by law, resulting from the use of the Company's card is as follows: 
‘(a) Liability—For bodily injuries accidentally sustained by‘one or 
in Lessee’s employ) not exceeding $10,000.’ 


act in 


more persons 
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Conceding for the purposes of this opinion that the knowledge of the Renta- 
car officials that Arend did not intend to drive the car himself when he signed 
the contract, and customarily did not do so, and the failure to object to his 
employing Dugan or Kaucher for such purpose, would not constitute a waiver 
of the requirement that he would not permit any one else to drive it (Lumber 
Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140), we are still 
of the opinion that this employment of a chauffeur, as it were, was not such a 
breach as would forfeit the policy. Neither the insurer nor the Rentacar Company 
was concerned with aught but the ability of the driver. Such ability is not here 
questioned. By indorsement No. 1 coverage was not extended to Kaucher, but 
under the facts here presented we are constrained to the opinion that the phrase 
“to whom the recorded hirer of a car may extend permission to use it,” of that 
indorsement, and the agreement not to “sublet car nor permit anyone else to 
drive same,” of the Rentacar contract, are both directed at the same evil, that of 
turning the car over to another, of parting with the possession of it, or of placing 
it in the control of one who is an inexperienced driver. Neither was intended we 
think, to negative the right to employ a competent chauffeur, with the knowledge 
and consent of the Rentacar Company (although unwritten), and we are of the 
opinion that such knowledge on the part of that company of the custom uni- 
versally followed by Arend when renting cars, even if not sufficient to establish 
a complete waiver, was at least sufficient to show the acceptance of Kaucher as 
chauffeur under the maxim qui facit per alium facit per se, practically to the 
same extent as if he had been supplied by the company itself, in which case none 
would doubt that the company would be estopped to assert breach of contract. 
Apparently both the representation and promise were so understood, and, when 
so considered, neither was breached. 

[4] Equally compelling is the fact that indorsement No. 3 provides that, in 
case of violation ‘of any of the provisions of the Rentacar contract, “this policy 
shall not cover such additional Assured on account of said violation.” We con- 
strue the portion above italicized as meaning “as to injury or damage caused 
by such violation.” Only so constructed has the phrase any purpose or meaning 
in the instrument. But the employment of Kaucher as driver for and in the 
presence of Arend and under his supervision, and with the knowledge and tacit 
consent of the Rentacar Company, was in no sense the cause of the accident. 
Had Kaucher not been an experienced driver, had Arend sublet or turned the 
car over to him for his own purposes, had Arend, being inexperienced, attempted 
to drive the car himself, or had other of the agreements been violated, our de- 
cision might have been entirely different. Then the violation might well be said 
to have caused the accident. Here a condition only was created, and one which 
was apparently entirely acceptable to the Rentacar Company. If the employment 
of Kaucher to drive the car can in any true sense be said to have been a viola- 
tion of the contract, it still cannot be said to have been a proximate cause of the 
accident, for the reason that no probability of injury could reasonably have been 
anticipated to follow, all circumstances considered. Thus the coverage remains 
in force. 

The judgment of the District Court is affirmed. 


HARE & CHASE, INC., v. NATIONAL SURETY CO. 
District Court, S. D. New York. March 18, 1931. 
49 Federal Reporter (2d) 447. 
4. INSURANCE ; 
If bond indemnifying finance company for losses covered unreported busi- 
ness. obligee’s belief, not shared by obligor, that only reported business was 
covered, would not bar obligor’s action to recover unpaid premiums on unre- 
ported business, as respects right to reformation. 
(For other cases, see Insurance, Dec. Dig. § 143[3].) 
8. INSURANCE. - 
Bond guaranteeing against losses is construed as policy of insurance. 
(For other cases, see Insurance, Dec. Dig. § 432.) 
9, INSURANCE. 


Rule of strictissimi juris does not apply to bond guaranteeing against losses, 
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ind parties’ rights must be governed by analogy to law respecting other insur- 
nce contracts. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
Hh 10. INSURANCE. 
' Generally, where insurer is induced to contract by representation respect- 
i ing material fact, policy will be avoided, whether misrepresentation was made 
’ villfully with intent to deceive, or through innocent mistake. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 
INSURANCE 

Finance company’s representative having intentionally failed to disclose com- 
ny was rediscounting taxicab paper because of belief indemnity bond did not 
ver risk, and having paid no premium therefor, finance company /ield estopped to 

stablish claim in re spect thereto. 
The bond indemnified finance company against losses resulting from 
efault in installment obligations acquired hy finance company in cours¢ 

f business, and, though no actual misrepresentations were made respect- 

ng nature of its business, bond involved was issued by obligor in reli- 
ance on continuation of general character of finance company’s business 

overed which, when previous bonds were issued, was limited to discount 

ing of pleasure car paper, and which did not include its financing of taxi- 

abs in fleets and rediscounting of paper previously discounted by other 
mpanies. 

(For other cases, see Insurance, Dee Dig § 286.) 

12. INSURANCE. 

Obligations of bond indemnifving against losses held referable to law of 
tate where last signing necessary to consummation of agreement and its de- 
sit in mails occurred. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

13. INSURANCE 

Validity of defenses of equitable estoppel by misrepresentations and con- 
alment is determined by law of place of contracting. 

Even if such de fenses do not contemplate complete avoidance of 
whole contract, but merely aim to limit zone of its application, the law 

f the jurisdiction by which the obligation of the contract itself is deter- 

mined controls. 

For other cases, see Insurance, Dec. Dig. § 251.) 

INSURANCE 

In absence of warranty, undisclosed matter must be material to render 
ts nondisclosure significant. 

(For other cases, see Insurance, Dec. Dig. § 260.) 

INSURANCE 

Test of materiality is whether fact would have influenced underwriter either 

to underwrite at all, or not to underwrite, except at higher premium. 

For other cases, see Insurance, Dec. Dig. § 260.) 

19. INSURANCE. 

One whose function was that of solicitation of indemnity bonds and intro- 
tion eld at most merely soliciting agent, not general agent. 

Representative of obligor on bond indemnifying automobile finance 
company against loss had no power to complete indemnity contracts 

or to determine acceptability of risks, but his function was that of solici- 

tation and introduction only, and, as soon as he procured a responsible 

official of obligor to take up the matter, his duties and powers were 
ended. 





For other cases, see Insurance, Dec. Dig. § 88.) 
INSURANCE. 
Notice or knowledge communicated to soliciting agent after binding date 
ontract does not affect insurer. 
(For other cases, see Insurance, Dec. Dig. § 95.) 
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_ Action by Hare & Chase, Inc., reorganization company, against the National 
Surety Company. 

Decision in accordance with opinion. 

Cabell, Ignatius & Lown, of New York City (Hartwell Cabell and Milton 
B. Ignatius, both of New York Cty, and Joseph S. Clark, Sr., and Joseph § 
Clark, Jr., both of Philadelphia, Pa., of counsel), for plaintiff. 

Lord, Day & Lord, of New York City (Henry De Forest Baldwin, George 
De Forest Lord, and Sherman Baldwin, all of New York City, of counsel), for 
defendant. 

Mack, Circuit Judge. 

After the defendant moved for the appointment of an auditor in an action 
at law by the successor in interest of Hare & Chase, Inc., the obligee of a bond 
against the obligor, plaintiff's motion for a transfer of the cause to the equity 
side of the court to determine several equitable issues raised by the amended 
answer was granted. Reformation of the bond because of alleged mutual mis- 
take, and enjoining of the further prosecution of the action at law because of 
an alleged equitable estoppel, were thereby sought. 

Plaintiff's assignor, Hare & Chase, Inc. (hereinafter referred to as plaintiff), 
«n automobile finance company, had its principal place of business in Philadel- 
phia, Pa.; defendant, a surety company, in New York. 

In 1920, defendant issued a bond indemnifying plaintiff against ultimate’ 
loss resulting from defaults in the installment obligations acquired by it in the 
course of its business; this ultimate loss was the deficiency after resale of cars, 
plaintiff’s security for the obligations. 

On October 1, 1922, the 1920 bond was superseded by two bonds, one cover- 
ing losses on wholesale business, the financing by plaintiff of a purchase of cars 
by dealers from manufacturers or distributors; the other covering losses on retail 
business, the discounting by plaintiff of paper given by retail buyers of individual 
cars to the dealer seller. The latter notes were ordinarily without recourse on the 
dealer and were secured only by the car itself; in the wholesale transaction, the 
dealer was directly obligated on the notes discounted for the 


oe manufacturer or 
distributor. 


All of these bonds covered paper acquired only from or through dealers whose 
names had been submitted to and approved by defendant; they recited that plaintiff 
would from time to time acquire automobile paper secured by “commercial or 
passenger vehicles, tractors or trailers.” The wholesale 1922 bond stated that 
defendant's liability “shall be limited to the amount named in notice of acceptance.” 
The 1922 bonds further limited the coverage to 70 per cent. of the wholesale and 
75 per cent. of the retail purchase price of the car. 

None of the bonds contained any reference to the computation or payment of 
the premiums other than the statement that defendant’s obligation was in con- 
sideration of premiums computed at an agreed rate. 

Each of the bonds bore an annotation “rate 1%,” but, as to the 1922 bonds 
that rate was afterwards reduced. 

None of the bonds described the form or contents of reports to be rendered 
in respect of the business currently acquired or specified the time for premium 
payments. From 1920 on, however, reports were rendered monthly and _ the 
corresponding premiums remitted some weeks thereafter. The reports did not 
name the make of car, or indicate whether it was a passenger car, new or used, 
or some other motor vehicle. The last colunin of the form called for the amount 
of notes; the premiums were calculated on the amounts thereby reported. 

Not all of plaintiff’s business was entered in its contract register; such 
other dealings, including paper discounted tor other finance companies, were not 
reported, and no premiums were paid thereon. Alfred Hare, who was in charge 
of the business, believed that under each of the bonds he had the right to report 
only such of the business as he desired covered by the bonds While the reports 
currently rendered have been referred to as “liability reports,” they were useless 
as such, inasmuch as the outstanding liability could at no time be determined from 
them. They reflected only the new business acquired, without any indication of 
the business run off. 

Early in 1923, so-called “deductibles” under the bonds were dealt with by 
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successive collateral undertakings; these “deductibles” were the definte amount or 
a certain percentage of losses which plaintiff alone was to bear before defendant's 
obligation to reimburse should be enforceable. 

Re formal agreement was prepared to cover the last increase of the deductible; 
in the course of conferences it was suggested that the bond itself should be 
rewritten to include the deductible in order to avoid misapprehension as to the 
extent of the coverage by those who might see only the bonds and not the supple- 
mental agreements. 

\fter lengthy negotiations during 1924, the bond in suit covering retail and 
wholesale transactions, with a collateral premium agreement, was executed some 
time in January, 1925, effective as of January 1, 1925. This bond indemnified 
plaintiff against ultimate loss upon secured notes held by it above a minimum 
deductible loss of $600,000 for each period of six months; in other words, an 
initial loss to that amount for each such period was to be borne by the obligee 
itself; in other respects, it followed substantially the texts of the 1922 bonds. 

The report under the 1925 bond for the month of January, 1925, was not 
forwarded until May 5th; it was accompanied by a request that plaintiff be advised 
whether the form was satisfactory. While the record discloses no reply thereto, 
this form was continued without objection during the life of the bond. The simpli- 
fied report, merely listing the states from which business emanated, and specifying, 
as to each state, only the total wholesale and the total retail paper, was appar- 
ently adapted only to determine the amount of premiums due and to enable 
defendant to report to the several insurance departments the business transacted 
by it. It did not reflect the nature of plaintiff’s current business, 
cars financed, or the dealers from whom paper was purchased. Such detailed 
information, if required by defendant, could however have been obtained by 
inquiry of plaintiff or by examination of its records, in accordance with provisions 
of 2 bond. 


the makes of 


. Reformation. Because there is no provision in the bond expressly requiring 
plai ati to render reports to the surety on newiy acquired obligations, as an 
express condition precedent to coverage, the question of reformation is here pre- 
sented, on defendant’s contention that such a clause was omitted by mutual mistake. 

Whether or not on a fair interpretation of the provisions of the bond as written 
and unreformed defendant is liable at law for losses on unreported transactions is 
not now before this court in this equity proceeding. The notes upon which loss was 
sustained and for which plaintiff claims indemnity under the bond were not reported 
to defendant in any form. Furthermore, premiums in respect thereto were never 
paid and were not tendered until after the losses in question had occurred and the 
controversy in respect to liability had arisen. The notes in question secured by 
1,503 taxicabs, originally discounted by the General Finance Company of Indian- 
apolis, were rediscounted by plaintiff for the latter company. They bore the full 
indorsement of the taxicab dealer that had made the sale, the Premier Motors, 
Inc. (manufacturers of the taxicabs), and the General Finance Company. Many 
of the sales involved were of fleets of taxicabs, as distinguished from the sale of 
an individual car to an individual purchaser. 
The rediscounting by plaintiff was pursuant to a contract of March 31, 1924, 
by the terms of which plaintiff agreed to rediscount for the General Finance Com- 
pany automobile paper up to $1,000,000. While, prior thereto, it had rediscounted 
such paper for other finance companies, such discounts were but rarely noted in 
its monthly reports to defendant. 
Under the 1920 and 1922 bonds, monthly reports of the new paper acquired 
were sent to defendant, although. as heretofore stated, the bonds contained no ex- 
press provision that made this necessary; defendant’s approval of dealers alone 
was required thereunder. Premiums were paid on the basis of the reports. In 
addition to these so-called “liability reports,” actual credit files of dealers whose 
paper was being discounted were sent to defendant until the 1925 bond became 
effective; thereafter, this procedure, not required by the bond, was discontinued. 
While plaintiff continued to send defendant the monthly reports of new busi- 
ness, although in the greatly modified form above stated, during the effective per- 
iod of the 1925 bond, no mention was ever made therein of the General Finance 
business and no premiums were paid thereon. When this business began under the 
ontract of March, 1924, the General Finance Company was engaged almost ex- 
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clusively in financing Ford car sales In June, 1924, however, plaintiff began to 
rediscount fleet taxicab paper for the General Finance Company; the latter was 
only then entering upon this new field of activities. From June 20, 1924 to Jan- 
uary 1, 1925, $1,300,796.50 of this paper was thus rediscounted. 

The negotiations between plaintiff and defendant for the 1925 bond were be- 
gun in the spring of 1924 and consummated in January, 1925. This period of ne- 
gotiation, therefore, overlaps plaintiff's discounting of the General Finance Com- 
pany taxicab paper. The principal actors in the negotiations were Rathbone, de- 
fendant’s vice chairman, the Hare brothers, and Watkins, a so-called “special 
gent” of defendant. It is largely to the testimony and correspondence of thes« 
men that we must look for the facts 

The main reasons for redrafting the 1922 bond were Rathbone’s desire to in- 
crease the deductible initial loss to be borne by the obligee, to $600,000, and Alfred 
Hare's desire for a reduction in the premium rate. These inter-related matters 








were the focal points of the discussions which began in the spring of 1924. A 
supplemental issue was raised by Hare with respect to the reports. At that time 
under the 1922 bond, they were bulky and, for plaintiff, expensive. Rat! t 


agreed, at least tentatively, to a change in their form. Immediately after a con- 
1924, between Rathbone and the Hare brothers, Rathb 


ference on December 5, 
dictated the following memorandum to Simpson, manager of his guaranteed not 





In discussing the Hare & Chase bond today with broker Watki h 
he Mr. Hares, a suggestion was made that in view of the large ce e€, We 
uld waive the reports that they are now sending in or very much m them, 








ively agreed to a monthly report that will give the number of cars 
vered, the amount of the paper in dollars, the amount of the ultimate loss sus- 
tained, and the amount of salvage collected—all to be reported by states. Do you 


see any objection to this plan? 





e 


The questions to be decided in this proceeding for reformation of the bond 
go bevond this “tentative” agreement. Did the parties reach a definite and com- 
plete agreement as to points apparently not expressed in the bond? If so, did they 
intend to include it in the written terms of the bond, or were thev content t 
leave it as a collateral agreement? And if an agreement to report all business was 

he so included, was it to be expressed as a condition precedent to liability ? 

[1-4] The general principles as to reformation are simple; their application t 
to a particular situation is often troublesome. Written agreements are reformed 

y upon the clearest evidence of fraud or mutual mistake. A mere preponder 





1 





ince of the evidence will not suffice. Philippine Sugar Co. v. Government of 
Philippine Islands, 247 U. S. 385, 38 S. Ct. 513, 62 L. Ed. 1177; Skelton v. Federal 


ety Co. (C. C. A.) 15 F. (2d) 756; Bailev v. Lisle Mfg. Co. (C. C. A.) 238 F. 
57: Snell v. Ins. Co., 98 U. S. 85, 25 L. Ed. 52. In my opinion, the evidence ad- 
duced by defendant falls short of the degree of proof required. It has failed cl 

establish the actual terms of the agreement which it now seeks to have this 
court incorporate into the bond as written. There is no such proot of an agrcemet 
made before the execution of the bond, certain in its terms, for periodic reports 
\t best a mode of reporting was agreed to “tentatively” by Rathbone. This so- 
alled agreement between Hare and Rathbone, even if it be construed as final in 

letails, may have been merely a routine matter, not directly connected with the 
1 itself. That is the tenor of the testimony of Alfred Hare. It ha tainly 
heen satisfactorily established that both parties intended it to be a conditiot 


recedent to coverage, or that any such intention was communicated by either 
T it is that Alfred Hare himself 








its ¢ 


1 





the other party or to anv one else at the time. True 
scemed to be under the impression, as well during the time that the earlier 
were in force as during the period of the 1925 bond, that unreported paper was not 
ind was not intended to be covered, and that no premium thereon was to be paid 
On a proper interpretation of the bond, it may be found that in this respect he 
erred. I express no opinion thereon, for we are here dealing, not with the con- 
struction of the bond itself, but with its reformation. The state of mind of Hare 
alone, regardless of whether or not he erred, casts no light upon the state of mind, 
the intent of Rathbone \ mistake to be ground for reformation must be mutual 
If, under the bond as written, unreported business was covered, Hare’s helief and 
ntention, if not shared by Rathhone, that only reported business should be covered, 


bonds 


¢ 
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would not bar an action by defendant to recover unpaid premiums on unreported 
business. In the present equity proceeding, on the issue of reformation, I must 
assume, hypothetically, that the bond covers unreported business; on 


any other 
hypoth 


sis, the prayer for reformation would be futile. The question then is, Did 
defendant, through Rathbone, share Hare’s intent that the bond should cover only 
reported business? The reports, although referred to as “liability reports,” did not 
cate the outstanding liability of the surety under the bond at any given time. 
new business was reported as it came in to plaintiff monthly ; 








no reports were 
retired obligations. The only method by which the surety could gaug 
utstanding liability was by an inspection of the books of Hare & Chase, which 
ntained a record of paid off obligations. The reports themselves, in the modified 
rm accepted under the 1925 bond, showed merely the number of cars covered 
the amount of paper, the amount of ultimate loss, and the amount of salvage col- 
lected—reported by states. Neither the names of the dealers nor the makes of 
rs were stated. In the absence of proof to the contrary, it is fair to interpret 
purpose of these reports as that for which alone they appear useful, to com- 
premiums and to render accurate reports to insurance commissioners of the 
states in which defendant engaged in business. The reports, therefore, do not jus- 
tify the conclusion that defendant intended to cover only reported business. 
But if it were otherwise, defendant would have another difficulty - 


tainly 


ide 





it has cer- 
failed to establish any clear intention to have reduced to writing and in- 
porated into the bond the alleged agreement to limit the coverage to reported 
business. In his memorandum of December 53, 





1924 to the manager of his guar- 
anteed note department, Rathbone notes that he “tentatively agreed” to a new 
form of reports, but says nothing about putting this into the bond: furthermore, 
it does not appear that he wrote any similar memorandum to Whitlow or Garner, 
who drew the hond. Their testimony tends also to cast light on defendant’s at- 


titude toward inclusion of such a provision into the bond. Whitlow 


: testified as 
follows: 


“Q. Did Mr. Hare ever object to including this provision for liability reports in 
the bonds? There was no objection? A. That question was never raised in my 
presence.” Garner, defendant’s attorney, testified as follows: 

“Q. Did you know Mr. Rathbone’s agreement with Mr. Hare as to these 
monthly liability reports? A. I never heard of that agreement until after this 


claim was made. 

“QO. Did you notice that there was no provision in the bond as drafted, with 
respect to periodic liability reports? A. I did not, and my attention was not di- 
rected to it; that was not one of the things taken up for my consideration.” 

If there was any intention on defendant’s part, through Rathbone, actually to 
include the provision for periodic reports in the bond as a condition precedent, it 
is difficult to believe that he would have neglected to state this either to the Hares 
r to the men who were drafting the bond. 





[5] Cases holding that an inadvertent omission by a scrivener from the writ- 
ten contract of an agreement arrived at in preliminary negotiations is a ground for 
reformation are therefore inapplicable. Nor are the cases that a mistake of law, 
is well as a mistake of fact, will support a decree of reformation, of any greater 
ipplicability. See Philippine Co. v. Government of Philippine Islands, 247 U. S 
385, 38 S. Ct. 513, 62 L. Ed. 1177; Griswold v. Hazard, 141 U. S. 260, 11 S. Ct. 
99, 35 L. Ed. 678; Snell v. Ins. Co., 98 U. S. 85, 25 L. Ed. § Skelton v. Federal 
Surety Co. (C. C. A.) 15 F.(2d) 765; Clarksburg Trust Co. v. Commercial Cas- 
ualty Co. (C. C. A.) 40 F.(2d) 626. I say this because I am not convinced that 
there was a mutual misconstruction of the bond, if misconstruction it be. A mere 
mistake of law by one party lacking the consensuality of an objective expression 
by both parties is, of course, no ground for reformation. If it were, all contracts 


would be subject to nullification at the suit of the party who could best plead 
irelessness or ignorance. 





Defendant in support of its claim for reformation cites Murray v. Dake, 46 
Cal. 644; Maher v. Hibernia Insurance Co., 67 N. Y. 283, as holding that an oral 
igreement or provision, though unenforceable in its inception, may, by the subse- 
uent conduct of the parties, become binding. 


In Murray v. Dake, defendant was led to omit a provision of the lease which 
ie would have inserted had it not been for the assurances of plaintiff that it was 
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not necessary to insert it. Here, however, we have no such situation. Rathbone 
never suggested to Hare the inclusion of a clause making reporting a condition 
precedent to coverage, and Hare, therefore, never had occasion to counter with 
the suggestion that such a clause was unnecessary. 

In Maher y. Hibernia Insurance Co., plaintiff had returned a fire insurat 
policy to the de fendant's ¢ agent requesting that the phrase “occupied as a dwelling 
be changed to state the fact that a grocery store was kept in the building. De- 
fendant’s agent declined to correct it, expressly stating that the policy as written 
covered the store. Plaintiff further proved that, after the policy was issued, de- 
fendant’s secretary and general agent, after having seen the policy, examined the 

Iding. The question was as to the admissibility of parol evidence to this effect, 
The Court of Appeals held there was no error in its admission. In that case, as 
in the Murray Case, there was a reliance by the party seeking reformation on an 
active representation of the other party, which created a sense of security in the 
language as writter 

I find, therefore, that defendant has failed to establish by that high degree 
f ii t rye tes the facts nece ssary to support a decree of reformation. 

6, 7] 2 ble estoppel. Plaintiff's conduct upon which defendant bases 
this claim wey ‘be divided into two parts: (a) The representations or conceal- 
ments prior to the execution of the bond in suit and (b) the failure, after the 
exccution of the bond, to report the facts in reference to the General Finance 
Company’s rediscounted paper, including the method of refinancing it I am 
satisfied upon reconsideration that the plaintiff did not waive its right to have the 
issues raised by these latter matters tried he — a jury. Liberty Oil Co. vy. Con- 
don Bank, 260 U. S. 235, 43 S. Ct. 118; 67 L. Ed. 232, prescribes the proper pro- 
edure for the trial of equitable issues in a law case; it ea not purport to extend 
the scope of the equity jurisdiction to curtail the sieht of trial by jury. Liberty 
Oil Co. v. Condon Bank, at page 243 of 260 U. S., 43 S. Ct. 118. The propriety 
of plaintiff's methods in dealing with the rediscounted paper when it | 








pecame 
overdue is a yt of legal defence, and, in the absence of a waiver, is not to be 
ealt with in equity. The determination of the issue of misrepresentation or con- 
cealment prior to the completion of the bond and its effect as an estoppel is here 
by plaintiff's consent: it moved for a transfer to the equity side after the defend- 
ant’s answer had been amended to ask the relief now prayed. It admitted that its 
objection to the determination in equity went solely to events subsequent to the 
completion of the contract. Although an estoppel in pais. 1S —— ible as a de- 
fense at law [See Dickerson vy. Colgrove, 100 U. S. 578, 25 L. Ed. 618; Weber v. 
Hertzell, 230 F. 965 (C. C. A. 8th)], plaintiff's motion and its consent to have the 
issue tried in equity is a waiver of its right to a jury trial thereon 


1a 


As to the negotiations prior to the execution of the bond, defendant 
tion is that it relied upon a continuance of the general character of pl: 
business: \\ hich was, so far as it was concerned, the discounting of pleasure c 
{ ‘he financing of taxicabs, in particular, and the rediscounting of p 
reviously discounted, in general, constituted, it claims, a material deviation from 
untiff’s prior business which had been represented by plaintiff to defendant, 
either affirmatively or by its silence, as the type of financing to be covered under 
the 1925 bond. The evidence, in my judgment, supports defendant’s position 
That defendant was interested in the details of plaintiff's business is strikingly 
apparent from the testimony. Nor can one escape the conclusion that Hare’s 
information given to the defendant’s officials was on the basis of an apparently 
full disclosure. The parties were negotiating the 1925 bond with the background 
of their mutual experience under the earlier bonds. If Alfred 1 


wntitt s 











Hare’s recollec- 
tion that the type of financing engaged in by his company was not discussed 
at any time subsequent to June, 1924, is correct, it is clear that Rathbone must 
have assumed a continuance of earlier conditions (and by his silence Hare affirmed 
this belief), or Rathbone would have engaged in the same sort of inquiry which 
he seems to have made in the earlier negotiations. Prior to the writing of the 
former bonds, as well as during their term, Rathbone and the Hares discussed 
the type of financing done; Hare explained in detail the makes of cars his com- 
pany accepted and his reasons for refusing others. In at least one of his annual 
reports, as president of Hare & Chase, to the stockholders, of which Hare sent 
a copy to the defendant, he listed by name the makes of cars financed. From 
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correspondence introduced in evidence, it appears also that Hare apprised de- 
fendant of the success of his business, always stressing its conservative char- 
acter. The method of doing business was gone over in discussions between the 
Hares and Rathbone; when the Hare & Chase branches were to become sep- 
arate corporations early in 1925, it was made known to Rathbone. He recognized 
it, as he said, as a mere change in form from the old way of doing business. 
Discussion was had specifically about the taxicab business. Rathbone told Hare 
he did not like taxicab paper and did not care to have it on his books; Hare 
agreed and said he, too, was unfavorable to taxicab paper. Emlen Hare testified 
that at every meeting “* * * the safety of our proposition and the type of stuff 
we financed was discussed. * * *” Certain taxicab business had been reported 
to defendant prior to the 1925 bond, but this did not include fleets; and such 
taxicab financing as was done appears tot have been hedged about with such 
special safeguards as a requirement of weekly instead of monthly payments. 
That Alfred Hare recognized the difference in the class of business between 
pleasure car and taxicab fleet financing is shown by his early unwillingness to 
take the General Finance Company taxicab paper and by his insistence that the 
satiety of the Hare & Chase proposition lay in its reliance upon the car itself 
rather than upon the dealer. He recognized that in the case of taxicabs the 
ar itself had little resale value, and that the only possibility of getting any 
alvage on taking possession was in its actual operation. The credit applica- 
tion which Hare & Chase required retail purchasers to fill in included a question 
s to whether the vehicle was to be used to carry passengers for a considera- 
on, thus indicating again a distinction in the mind of plaintiff's officers as to 
the type of risk. The subsequent course of conduct when the taxicab paper be- 
came overdue shows the difference in risk involved. Alfred Hare justified the 
refinancing of the taxicabs by plaintiff, including reconditioning of the cabs and 
their operation by subsidiaries of the General Finance Company as the only 
possible way to save the situation, inasmuch, as when repossessed, the resale 
the open market of taxicab fleets was admittedly impossible. 





[8, 9] A bond that guarantees against losses is construed as a policy of in- 
surance. American Credit Co. y. Athens (C. C. A.) 92 F. 581: Tebbets v. Mer- 
cantile Credit Co. (C. C. A.) 73 F. 95, 97; Shakman v. U. S. Credit System Co., 
92 Wis. 366, 66 N. W. 528, 32 L. R. A. 383, 53 Am. St. Rep. 920; Claflin v. U. 
S. Credit System, 165 Mass. 501, 43 N. E. 293, 52 Am. St. Rep. 528; Joyce, In- 
surance (1917) § 339h; 1 Cooley, Briefs on Insurance, 122. The rule of strictis- 
simi juris is therefore inapplicable, and the rights of the parties must be govern- 
d by analogy to the law in respect to other forms of insurance contracts. See 

Cooley, supra, 988. 

Defendant, in its pleadings, alleges both misrepresentation and concealment. 
General statements in evidence may well lead to the inference that, during ne- 
gotiations preliminary to the earlier bonds, the Hares affirmatively stated their 
policy of refraining from the assumption of fleet taxicab risks. At that time, 
his was, apparently, true. On this record I must, however, hold that, during the 

urse of the negotiations which directly led to the bond in suit, no active mis- 
representations were made by plaintiff that they did not accept fleet taxicab 
risks. But even if there were affirmative representations in the early part of 
these negotiations, defendant's contention that a failure to disclose the material 
hange after June, 1924, evidenced by the taking of taxicab paper under the 
reneral Finance Company contract of March, 1924, brings the case within the 
rule that such a change creates a duty of disclosure, is untenable. The cases 
mposing a duty to disclose changes in material elements of the risk, occurring 
etween the time of the application and the issuance of the policy, are predicated 

on the applicant’s fraudulent intent. Stipcich v. Metropolitan Life Ins. Co., 
277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895; Piedmont Life Ins. Co. v. Ewing, 92 
. §. 377, 23 L. Ed. 610; Equitable Life Assurance Co. v. McElroy (C. C. A.) 
83. F. 631; Cable v. United States Life Ins. Co. (C. C. A.) 111 F. 19, reversed 

other grounds 191 U. S. 288, 24 S. Ct. 74, 48 L. Ed. 188; Harris v. Security, 
te., Ins. Co., 130 Tenn. 325, 170 S. W. 474, L. R. A. 1915C, 153, Ann. Cas. 1916B, 
80; Cummings vy. Connecticut General Life Ins. Co., 101 Vt. 73, 142 A. 822 


Although Gordon v. Prudential Insurance Co., 231 Pa. 404, 80 A. 882, sug- 
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No proof of such fraudulent intent was made in the present case. In view 
of Hare’s belief that the taxicab paper was not covered by the bond, his failure 
to disclose the taking of taxicab paper under the General Finance contract can- 
not be attributable to any fraudulent motive. The defense, therefore, based 
upon plaintiff's conduct before the execution of the bond must be that of in- 
tentional nondisclosure of material facts, and not of active misrepresentation 
or fraudulent concealment of such facts. 

Logically, the distinction between an erroneous negative reply to an in- 
quiry as to the taking of taxicab paper and an intentional but nonfraudulent 
failure to disclose the existence of such a practice, where no specific inquiry is 
made, is slight. See Weigle v. Cascade Fire Ins. Co. (1895) 12 Wash. 449, 452, 
4} P53. 

[10] Yet for practical reasons the distinction between such 
tation, and such a nondisclosure or concealment may be important 
sis in the law of 


a misrepresen- 

The empha- 
insurance, in this respect, rests largely upon a recognition of 
the usual relative inequality in knowledge and skill between the 


insurer and 
the insured. 


The ordinary applicant for insurance cannot be expected to know 
what are all the factors material to the risk; on the other hand, the insurer, 
generally, can adequately protect itself in covering in specific questions a wide 
range of subject-matter. The reluctance of the courts, in recent years, to aid 
the unwary insurer at the expense of the insured who in good faith has failed 
to disclose a material fact, and the resulting practice of insurers to require an- 
swers to specific questions, make the case of innocent nondisclosure by the in- 
sured compartively rare in these days. Some reference must, therefore, be had 
to the cases of innocent misrepresentation. 3 Joyce, Insurance (1918) § 1844 
The rule may be taken to be fairly established, although not without exceptions, 
that, where the insurer is induced to enter into the contract by a representa- 
tion as to a material fact, the policy will be avoided, whether the misrepre- 
sentation was made willfully with intent to deceive, or through innocent mis- 
take. 3 Cooley, Briefs on Insurance (1927) 1911; 3 Joyce, Insurance (1918) § 
1902, collecting cases 

It is earnestly contended that the modern rule as to nondisclosure, however, 
relaxes the rigor of the strict doctrines of marine insurance to the extent that 
a failure to disclose a material fact does not afford the insurer a defense unless 
a fraudulent intention on the part of the insured is proved. See 


2 
cases in 3 
Joyce, p. 2985, note 20. 


The validity of this generalization must be tested in 
the light of the rationale of the cases which support it and its applicability here 
on a careful analysis of the facts of the present controversy. 

[11] Admittedly, we are not dealing with a case of actual fraud: but on 
the other hand, it is neither a case of ignorance of the materiality of the facts, 
nor of forgetfulness to disclose them. Hare well knew the materiality to the 
insurer of full knowledge of the General Finance Company business in deter- 
mining whether it would accept this risk of taxicab fleet losses, and, if it did 
so, then in fixing the minimum deductible loss to be required and the premium 
to be paid. His failure to disclose the facts was within the bounds of good faith 
solely because of his belief that Hare & Chase were not to be and were not 
covered as to unreported General Finance Company paper. The nondisclosure 
is unique in this, that, though the material fact was concealed intentionally, the 
concealment was not fraudulent.*, The question, therefore, is this: If the in- 
sured intentionally fails to disclose material facts because of his belief that the 
insurance is not to cover the undisclosed risk, and pays no premium for such 
risk, is he estopped to establish a claim in respect to such a risk? 

An analysis of the cases which on the ground of the insured’s good faith abate 


gests that the “good faith of the insured is immaterial where a material change 
has taken place,” the facts indicate that the applicant there must have known that 
he was seriously ill. Moreover, as was said in the Cummings Case, supra: “No 
question of good faith arose in the case. The question was merely whether the 
contract of insurance had become effective, and, since, the premium was not paid 
during the good health of the insured, as provided by the receipt, the policy did 
not become binding.’”’ 101 Vt. 73, 142 A. 82, at page 89 ; 

2Cf. 3 Joyce, Ins., § 1847. “If the act of the insured in withholding a material 
fact or circumstance is intentional or designed, then it will be an actual fraud 
necessarily avoiding contract.” 
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the rigor of the marine insurance rule of full disclosure demonstrates that in 

ose cases the insured honestly believed himself within the coverage of the 
policy. In those circumstances, on a balancing of the interests involved, the 
insured’s good faith and honest reliance upon the validity of his policy, as against 
he insurer's ability to eliminate the possibility of mistake by opportunely focus- 
ng attention upon the material matter, very properly led to a denial of the 
defense. But when, as here, the insured, instead of relying upon any supposed 
rotection under the policy, fails to make disclosures which it knows would be 
material because it believes itself in no event covered as to certain risks, the 
halancing of interests should inure to the benefit of the insurer. It has not 
been afforded the essential information for a decision as to its willingness to 
over the risk; the insured, on the other hand, has in no sense been lulled into 
security by any assumption that the policy has granted protection. 

A second important ground of distinction between the instant case and 
he ordinary case of life, fire, or credit insurance, is illustrated by the informal 
nature of the negotiations. In the standard forms of insurance, the material 
lements of the risk have been included within standardized applications. This 

| ractice serves by exclusion to narrow the field of material facts. See Williston, 
| Contracts § 1499, note 81; Phoenix Mut. Life Ins. Co. v. Raddin, 120 U. S. 183, 














: 7S. Ct. 500, 30 L. Ed. 644: Keatley v. Grand Fraternity (D. C.) 198 F. 264. See 
} Joyee, Insurance (1917) §§ 1844, 1914. A matter which is not made the sub- 
ct-matter of inquiry is deemed immaterial. In substance, there is a waiver. 
See Elliott, Insurance § 91. In the instant case, there was no application blank; 
view of the subject matter of the contemplated insurance, there were not and 
here could not well have been any standardized questions. This contract of 
nsurance could have been and was made only after negotiations and these be- 
tween business men on an equal footing. 

There was no such inequality in experience between insurer and insured 

as is usual in insurance contracts. Cf. Taft, J., in Penn. Mutual Life Ins. Co. v. 
Mechanics’ Savings Bank (C. C. A.) 72 F. 413, 38 L. R. A. 33. Hare was an 
expert insurance man; the bond and collateral agreements were modified at his 
uggestion, and his criticism of their terminology was invited. There were pro- 

sals and counter proposals. The discussions were had on the basis of an ap- 
parently full disclosure upon which defendant properly relied. There is no basis 
herein for any analogy to a waiver by defendant of a disclosure of facts ma- 
terial to the risk. 

After repeated consideration of the evidence and arguments, I am satisfied 
at the relief must be granted to defendant. The most exhaustively reasoned 
se ostensibly supporting the generalization contended for by plaintiff is Penn 

Mutual Life Ins. Co. v. Mechanics’ Savings Bank (C. C. A.) 72 F. 413, 38 L. R. 
the present case. (1) In marine insurance, the ship is often not subject to 

\. 33. But none of the grounds of distinction there relied upon seem apposite 
nspection by the insurer. See Ranney, J., in Hartford Protection Ins. Co. v. 
[armer, 2 Ohio St. 452, 59 Am. Dec. 684. True, defendant might have demanded 
ich an audit of the applicant’s books as would have revealed the nuances of 
financing theretofore engaged in by plaintiff. But in the light of its past 
ntinuous dealings with plaintiff, there was, in my judgment, no occasion for 
ich a demand. It is, therefore, unlike an inspection of premises for fire or 
edical examination for life insurance. (2) That an applicant for life or fire 
surance “is not required to rack his brain or memory for circumstances of 
ssible materiality, not inquired aboue and to volunteer them,” in view of 
many questions specifically asked of him, offers no analogy to the instant 

se, for the reasons heretofore stated. (3) The inability of the insured be- 
ise of his death at the time when litigation would usually occur, to explain 

; failure to disclose, is ordinarily applicable only in life insurance cases. (4) 


Vhile failure to disclose a clearly material facts is ordinarily tantamount to 
raud, the instant case demonstrates that the insurer would not be properly 
tected if actual fraud were the only basis for such a defense. (5) The officers 
a finance corporation applying for indemnity insurance like applicants for 
arine insurance, but, in this respect, unlike applicants for life insurance, under- 
nd the usages of the business and the need of full disclosure as a basis for 
ssuming the risk. 











760 The Insurance Law Journal, Vol. 77 [Sept., 1931 


The recent case of General Reinsurance Corp. v. Southern Surety Co. (C. 
C. A.) 27 F.(2d) 265, adds nothing to the general doctrine urged by plaintiff. 
There the insured honestly deemed itself within the coverage of the reinsurance 
contract; it was moreover found to be ignorant of the material fact which it 
failed to disclose. Indeed, some of the language of the court seems to support 
the defendant’s contention. At page 273 of 27 F.(2d), it is said that the insurer 
has a defense (1) where insured, having actual knowledge of material facts, 
has intentionally failed to disclose them truthfully; (2) where insured, though 
not having actual knowledge of material facts, yet has intentionally, and in 
bad faith, refused to become acquainted with the facts. 

It is to be noted that in (1) intentional nondisclosure is specified without, 
as in (2), the addition of bad faith. 


[12, 13] The bond in suit is a Pennsylvania contract. The obligations of 
the contract are referable to the law of that jurisdiction, for the last act requisite 
to the consummation of the agreement, the signing by Hare & Chase of the 
collateral agreement and its deposit in the mails, occurred in Pennsylvania. The 
validity of such defenses to the contract as are here interposed are determined 
by reference to the law of the place of contracting. American Law Institute, 
Restatement of the Conflict of Laws. Tentative Draft No. 4, §§ 357, 369. Logic- 
ally, even if the defense does not contemplate avoidance of the whole contract, 
but merely aims to limit the zone of its application, the law of the jurisdiction 
by which the obligation of the contract itself is determined should control. 

There seems to be no Pennsylvania case directly in point. It was held in 
an early case that, even innocent concealment gives a defense to the insurer. 
Smith y. Ins. Co. (1851) 17 Pa. 253, 55 Am. Dec. 546. Gibson, J., said (at page 
261 of 17 Pa.): “It is not sufficient for the insured to answer all the questions 
propounded to him. Like a witness on the stand, he is bound to tell the whole 
truth without waiting to be interrogated.” In that case, plaintiff, a mortgagee 
insured against fire loss, had disclosed only one of several mortgages held by 
him. When the loss occurred, the insurer expressed its willingness to settle 
for that portion of the risk covered by the mortgage disclosed, or for the en- 
tire risk if the plaintiff would permit it to be subrogated to his rights under 
the undisclosed mortgages as well. Although there was no proof of actual fraud, 
the court held for the defendant. 


The rule, as broadly laid down in the Smith Case, is probably no longer the 
law in Pennsylvania. The Penn Mutual Case, supra, involved a Pennsylvania 
contract of life insurance. While the Smith Case does not appear to have been 
there considered, its broader implications seem to have been supplanted by a 
view more favorable to the insured, at least in life insurance. It has accord- 
ingly been held in Pennsylvania that, where statements in a life insurance ap- 
plication are to be considered as representations and not as warranties, mis- 
statements, even though material, will not forfeit the policy, if made in good 
faith. Kuhns et al. v. N. Y. Life Ins. Co. (1929) 297 Pa. 418, 147 A. 76, and cases 
cited. Cf. Keatley v. Grand Fraternity (D. C.) 198 F. 264; Id. (D. C.) 198 F. 
272. The law of fire insurance seems to be the same. Imperial Fire Ins. Co 
v. Murray (1873) 73 Pa. 13. It may, accordingly, be taken as established doc- 
trine in Pennsylvania that the strict rules of marine insurance have been re- 
laxed in life and fire insurance. But no Pennsylvania authority has been cited 
or found in which the insured did not believe himself covered by the policy as 
to the misrepresented or concealed matter. 

[14, 15] In absence of a warranty, undisclosed matter must in any event 
be material to render its nondisclosure significant. The test of the materiality 
of a fact was stated by Story, J., to depend upon whether it would have in- 
fluenced the underwriter “either not to underwrite at all, or not to underwrite, 
except at a higher premium.” Columbian Ins. Co. v. Lawrence, 10 Pt. 507, 516, 
9 I,. Ed. 512. The more recent cases are in accord with this formulation. Mc- 
Caffrey v. Knights of Columbia, 213 Pa. 609, 612, 63 A. 189; Young v. American 
3onding Co., 228 Pa. 373, 380, 77 A. 263; Miller v. Maryland Casualty Co., 193 
F. 343 (C. C. A. 3d): Davis-Scofield Co. v. Agricultural Ins. Co., 109 Conn. 673, 
145 A. 38, 40. 


In life insurance, the weight of particular elements of a risk is ordinarily 
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determinable by reference to the relation of that element to the average mor- 
tality. In fire insurance, the more common increases in hazard are also clearly 
discernible as material. In the type of guaranty insurance here involved, the 
tests of materiality are not so simple. There is no actuarial table to which 
reference may be had as a basis for judgment. The field is one in which the 
risks are speculative and largely individual. The premium rate is arrived at, 
at least partially, as in this case, by a process of trial and error by the insurance 
company, and by bargaining limited by competition. The ultimate decision in 
each case both as to assumption of the risk and as to the premium rate must 
be based upon a business judgment in the light of all relevant and material 
facts. Applying the test of Story, J., I find the concealment clearly material 
in the present case. I have hereinabove referred to the discussions between 
Rathbone and the Hares as to taxicab paper, and to Hare’s own views on the 
subject. Whether defendant actually would have refused the risk if it had been 
presented cannot of course be positively known. Although plaintiff, prior to 
the final negotiations of December, 1924, had discounted fleet taxicab paper for 
the General Finance Company (to the amount of $1,200,796.50 from June, 1924, 
to Jan. 1, 1925, of which $1,048,894.50 was outstanding on the latter date), noth- 
ing of this was disclosed to defendant, which was entitled to exercise its own 
independent judgment as to whether or not it would take a risk of this kind. 
The lack of diversity in this financing of fieet taxicab paper, coupled with the 
difficulty of realization of cash upon resale in the open market, makes the risk 
different in kind from the regular branch discounting of pleasure cars engaged 
in by plaintiff. Plaintiff's ultimate willingness to take the risk of discounting notes 
based upon such transactions cannot of course limit the defendant insurer’s 
independent exercise of judgment thereon. 

[16-18] Plaintiff invokes the rule of mutuality of estoppels. Accepting, for 
the purposes of this equity hearing, plaintiff’s construction of the bond as 
written and unreformed, to cover automatically unreported business, I agree 
that defendant would have an absolute right to recover the premiums on such 
business. Plaintiff argues that, if defendant had discovered the facts and the 
disaster had not come, defendant would therefore never have sought a refor- 
mation of the bond or asserted an estoppel as against plaintiff, and in any 
event plaintiff would have been in no position to estop defendant from assert- 
ing successfully such a claim. Thus mutuality of estoppel fails. 

This contention is based upon a misconception of the application of the 
mutuality rule. An estoppel arising out of the misconduct of one party is in 
its very nature unilateral; by reason of the misconduct, that party is estopped. 
Bigelow Law of Estoppel (1913) 710; Ewart Estoppel By Misrepresentation 
(1900) 198. If his opponent takes advantage of that estoppel, he cannot there- 
after make claims inconsistent therewith. In that sense, but only in that sense, 
is there a requirement of mutuality in respect to such an estoppel. As applied 
to the present case, defendant could not on the one hand, defeat plaintiff’s 
claim by the estoppel, and, on the other hand, assert at the same time a right 
under the bond as written to premiums on the unreported business. 

[19] Much evidence has been introduced regarding the status of Watkins 
who was instrumental in bringing the contracting parties together, and the 
matter has been fully argued. Plaintiff contends that Watkins, as defendant’s 
agent, obtained knowledge of the General Finance Company proposition during 
the course of his employment, and that such knowledge binds the defendant. 
As there is no claim that notice was given by plaintiff to Watkins as such agent 
for transmission to the defendant, we are concerned only with the actual scope 

f Watkins’ authority, and not with any reliance upon an apparent authority. 
American Law Institute, Restatement of the Law of Agency, § 498, and com- 
ment. Concededly he had no power to complete contracts or to determine the 
acceptability of risks. His function was that of solicitation and introduction. 
He received requests from Hare which he passed on to an official of defendant. 
At times they were granted; at other times, not. When he had gotten a re- 
sponsible official to “take up the matter,” his duties and powers were ended. 
In view of this position of Watkins, affected as it was with no semblance of 
responsibility, it is clear that his status was at best merely that of a soliciting 
agent. 
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The evidence divides itself into two parts: Alleged knowledge acquired by 
Watkins on or before January 2, 1925, that plaintiff rediscounted taxicab fleet 
paper, and alleged knowledge acquired by him some months later, through con- 
tacts with Dixon of the Premier Cab Company, an organization whose notes 
the General Finance Company was discounting, and with Githens of the latter 
company. 

[20] Notice or knowledge communicated to a soliciting agent subsequent to 

the binding date of the contract does not affect the insurer. A®tna Fire Ins. 
Co. v. Kennedy, 161 Ala. 600, 50 So. 73, 135 Am. St. Rep. 160; Taylor v. State 
Ins. Co., 98 Iowa, 521, 67 N. W. 577, 60 Am. St. Rep. 210; Cobel v. Hartford 
Ins. Co., 154 Minn. 233, 191 N. W. 592; Kring v. Globe, etc., Ins. Co., 195 Mo. 
App. 133, 189 S. W. 628. See Wood y. American Fire Ins. Co., 149 N. Y. 382, 
44 N. E. 80, 52 Am. St. Rep. 733; Lewis v. Guardian Fire Ins. Co., 181 N. Y. 
392, 74 N. E. 224, 106 Am. St. Rep. 557; Moller v. Niagara Fire Ins. Co., 54 Wash. 
439, 103 P. 449, 24 L. R. A. (N. S.) 807, 132 Am. St. Rep. 1115; 5 Cooley, Briefs 
on Insurance, 4053. 
The policy in suit was completed some time during the month of January, 
1925. It is clear, therefore, that any facts which may have been disclosed t 
Watkins subsequent to the completion of the contract in January, 1925, 
not be imputed to the knowledge of the defendant. 

We are remitted, therefore, to the evidence of Watkins’ knowledge of Janu- 
ary 2, 1925. Alfred Hare was vague in his recollections. He could not remem- 
ber as to how much of the details of the General Finance business he had in- 
formed Watkins, but he thought that he must have told Watkins of the general 
relations of the plaintiff with the General Finance Company. He did not re- 
call specific conversations. The other testimony as to Watkins’ knowledge dur- 
ing the period under consideration related to a chance meeting of Watkins with 
Githens and Dixon on January 2, 1925, through the medium of Alfred Hare 


Dixon testified that Hare introduced him to Watkins as “the man that builds 
these cabs we have started to take paper on.” 


could 


The evidence does not indicat 
that the General Finance business was then discussed in the presence of Wat- 
kins. Githens does not testify to anything similar being said in his introduc- 
tion to Watkins. Watkins specifically denies the testimony of Dixon. 

[21] On the whole, I am convinced that the testimoy is too weak to sup- 
port a finding that Watkins, at that time, knew of the rediscounting relation 
between the General Finance Company and the plaintiff. Knowledge of an 
agent, even of a general agent, to be imputed to his principal, must be actual 
knowledge. Williams v. Atlas Assurance Co., 22 Ga. App. 661, 97 S. E. 91; 
Hughes vy. Metropolitan Ins. Co., 117 Me. 244, 103 A. 465 (strictly construing a 
statute making knowledge of an agent that of the insurance company). See 
Lorie v. Connecticut Mutual Life, 15 Fed. Cas. page 891, 892, No. 8509. Mere 
conjecture based upon vague recollection which gives not a semblance of de- 
tail is not sufficient \ssuming, therefore, contrary to defendant’s insistent 
argument, that Watkins was defendant’s agent and not a mere broker, plain- 
tiff nevertheless cannot recover, because of a failure to prove Watkins’ actual 
knowledge of the essential facts. 

In view of this result, it is unnecessary to discuss the testimony relating to 
payments made by both parties to Watkins or to decide his exact position, 
whether it was that of a broker, or defendant's special agent, or plaintiff's agent 

Under the foregoing analysis, it is unnecessary too to consider the testi- 
mony introduced to show the refinancing operations engaged in by plaintiff 
after the original taxicab paper had matured. 

Since the issue of the effect of nondisclosure prior to the completion of 
the contract is before me on the equity side of the court by plaintiff's consent, 
the case will be determined on the merits. An injunction will issue restraining 
the action at law against defendant upon any claims arising out of losses on 
unreported rediscounted taxicab paper of the General Finance Company or on 
the refinanced notes of its subsidiaries. 
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BACHMAN vy. INDEPENDENCE INDEMNITY CO. Civ. 298. 
District Court of Appeal, Fourth District, California. April 8, 1931. 
298 Pacific Reporter 57. 
F 2. INSURANCE. 


Notice of accident required by indemnity policy immediately after institu- 
tion of suit Aeld within reasonable time, under circumstances. 

Insured named in policy was killed in accident, and driver, who be- 
came insured under terms of policy, was injured, while no living person, 
except insurer and its agents, knew of existence of policy until after 
opening of insured’s safe deposit box some time after her death. Shortly 
thereafter action was filed against driver, and notice immediately given 
insurer by sending to it copy of summons and complaint. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 
3. INSURANCE. 
Insurer commencing investigation of accident without raising question of 
failure to give prior or additional notice waived right to receive further notice. 
(For other cases, see Insurance, Dec. Dig. § 561.) 
Appeal from Superior Court, Fresno County; S. L. Strother, Judge. 
On petition for rehearing. 
Petition denied. 
For former opinion, see 297 P. 110. 
See, also, 297 P. 119. 
Willis I. Morrison, of Los Angeles, and Ray W. Hays, of Fresno, for ap- 
pellant. 
B. M. Benson and W. H. Stammer, both of Fresno, for respondent. 
Paul Nourse and Joe Crider, Jr., both of Los Angeles, amicci curiz. 
Marks, Acting P. J. 
[1]Amici curiae have appeared in this action in support of the petition for 
rehearing and urge that the opinion of this court might be construed as laying 
down a general rule to the effect that, where a policy of indemnity insurance pro- 
ides that the insured give the insurer immediate notice of an accident and also 
send to it copies of any summons and complaint served upon him, the immediate 
otice of the accident may be dispensed with and that the sending to the insurer of 
he summons and complaint served on the insured would he a sufficient notice in 
all cases, contrary to the rule laid down in the case of Aronson v. Frankfort, ete., 
Ins. Co., 9 Cal. App. 473, 99 P. 537. No such attempt was made in this opinion 
establish any such general rule. An opinion of an appellate court should be 
ead and construed in the light of the facts of the case before it. 
[2] The Aronson Case holds that the insurer was entitled to notice of the 
cident immediately or within a reasonable time after its occurrence. What is a 
reasonable time within which an act may be performed depends upon the facts of 
case. In the instant case the named insured was killed, and her driver, Forest 
Bayliss, who became the insured under the terms of the policy, was injured in 
the accident. No living person, except the insurer and its agents, knew of the 
existence of the policy until after the opening of Katie Bachman’s safe deposit 
hox some time after her death. The action against Bayliss was filed shortly 
hereafter; the exact time intervening between the discovery of the policy and the 
mstitution of the suit not appearing in the record. Notice was immediately given 
the insurer of the filing of the suit by sending to it the copy of the summons and 
complaint, and it commenced its investigation of the accident without raising the 
uestion of the failure to give any prior or additional notice. The record fails to 
disclose that appellant’s disclaimer of liability was based in whole or in part on the 
tailure to give any other notice of the accident than that contained in the summons 
and complaint. 
3] Under these circumstances we have concluded that the notice of the acci- 
dent was given within a reasonable time and that appellant waived the right to 
receive any other or further notice than the one given it. J. Frank & Co. v. New 
\msterdam Casualty Co., 175 Cal. 293, 165 P. 927; Employers’ Liability Assurance 
Corporation v. Chicago, etc., Co. (C. C. A.) 141 F. 962; Rosenbloom v. Maryland 


é 
| 
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Casualty Co., 153 App. Div. 23, 137 N. Y. S. 1064; Tozer v. Ocean, etc., Corp., 94 
Minn. 478, 103 N. W. 509. 

The petition for rehearing is denied. 

We concur: Jennings, J.; Lamberson, Justice pro tem. 


GOSS v. SECURITY INS. CO. OF CALIFORNIA. Civ. 7356. 
District Court of Appeal, First District, Division 1, California. April 23, 1931. 
Rehearing Denied May 23, 1931. 

298 Pacific Reporter 860. 

1. INSURANCE. 

Plaintiff with judgment against partnership doing business under name of 
Pacific Motor Company, could recover against automobile liability insurer issuing 
policy to Pacific Motor Company. 

The three partners were the sole owners of the garage, and the con- 
tract of insurance was for their protection alone. The name “Pacific 
Motor Company” was used merely as a convenience by their company, 
and there was no such corporation as “Pacific Motor Company” ever in 
existence. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. INSURANCE. 

Insurance contract is construed to ascertain and carry out parties’ intention 
viewed in light of surrounding circumstances and purpose. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Provision written into automobile policy respecting time when policy should 
take effect was controlling over printed provision requiring policies to be counter- 
signed (Civ. Code,’ § 1651). 

(For other cases, see Insurance, Dec. Dig. § 149.) 

\ppeal from Superior Court, City and County of San Francisco; Ragian 
Tuttle, Judge. 

Action by Jack Goss, a minor, by Fred Goss, his guardian ad litem, against 
the Security Insurance Company of California. Judgment for defendant, and 
plaintiff appeals. 

Reversed. 

Barry J. Colding, Theodore Hale, and Carrol B. Crawford, all of San Fran 
cisco, for appellant 

Cooley, Crowley & Gallagher and Cooley & Crowley, all of San Francisco, for 
respondent. ‘ : 

Tvitr, P..f. 

This is an action against an insurance carrier on a policy of automobile jita- 
bility insurance. The facts leading up to the controversy show that plaintiff herein 
in a certain action recovered a judgment against certain defendants by reason of 
the negligent operation of an autotruck. This judgment was affirmed on appeal. 
Goss v. Pacific Motor Company, 85 Cal. App. 455, 259 P. 455. 

Pactific Motor Company was a business consisting of a garage and automobile 
repair shop operated by certain Japanese. It was not in itself a corporation, nor in 
any other respect a legal entity. 

On October 24, 1924, execution issued in the action above referred to and 
was returned unsatisfied except as to the sum of $597.37, which was paid on the 
judgment. Defendants being proof against further execution, this action was 
brought by plaintiff against defendant under the provisions of the Act of the 
Legislature approved May 21, 1919, relating to actions against an insurance car- 
rier, when the insured person is insolvent or bankrupt or without property suth- 
cient to satisfy execution on account of loss or damage insured against. The form 
of the judgment above referred to, which plaintiff recovered, was against three 
Japanese named individually and as copartners doing business under the firm name 
and style of Pacific Motor Company. Prior to the injury for which the judgment 
was given, defendant company had. issued a policy of insurance in favor 
“Pacific Motor Company,” indemnifying said insured in the sum of $5,000 against 
a final judgment arising out of the operation of the automobile of the insured 





; 
‘ 
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It is upon this policy that the present action is based. At the trial plaintiff was 
unable to produce the original policy, but did establish its existence and form by 
the testimony of the broker and defendant's general auditor. The insured under 
the terms of the policy was Pacific Motor Cpmoany. The judgment in the action 
of Goss v. Pacific Motor Company, above referred to, ran against the driver of 
the automobile, G. Kadowaki, and Perry T. Fujii, Frank K. Shibata, and Harry 
N. Nagata, doing business under the firm name and style of Pacific Motor Com- 
pany, a copartnership. It was the contention of defendant insurance company at 
the trial that it insured “Pacific Motor Company,” that the judgment being against 
Kadowaki, the driver, and the three Japanese named therein “doing business 
under the name and style of Pacific Motor Company” constituted a judgment 
against a partnership, an entirely different entity to the company insured, and 
that therefore plaintiff must fail in his present action. The trial court so con- 
cluded, and plaintiff appeals. 

[1-3] If this technical conclusion be correct, then a situation is presented 
where an insurance company has issued a policy and collected a premium thereon 
where under no possible circumstances could it incur any liability thereunder, for 
the reason there was no such corporation as “Pacific Motor Company” ever in 
existence. The manifest intention of the parties under their contract was to insure 
the owners of the garage against liability in the operation of their motor vehicles. 
A policy or contract of insurance is to be construed so as to ascertain and carry 
out the intention of the parties, viewed in the light of surrounding circumstances, 
the business in which the insured is engaged and the purpose they had in view 
in making the contract. 32 Cor. Jur. p. 1150; Ogburn y. Travelers Ins. Co., 207 
Cal. 50, 276 P. 1004. The three Japanese were the sole owners of the garage, and 
the contract was for their protection alone. The name “Pacific Motor Company” 
was used merely as a convenience by their company. To recognize their separate 
entities, under such circumstances, would aid in the consummation of a wrong. 
Ellet v. Los Altos, etce., Properties, Inc., 88 Cal. App. 740, 264 P. 270. Nor is 
there any merit in respondent’s further contention that certain pleadings con- 
clude plaintiff from denying that Pacific Motor Company was not a separate en- 
tity. This claim is based upon the fact that the verified complaint in the per- 
sonal injury case alleged that the motor company was a corporation and defend- 
ants did not controvert this allegation. Pleading cannot give corporate life to a 
business where none exists. Craig v. San Fernando Furniture Co., 89 Cal. App 
167, 264 P. 784. 

[4. 5] And finally respondent claims in support of the judgment that the policy 
was not in effect at the time plaintiff was injured, as it was not countersigned by 
the company’s representative at the time the accident happened. The policy pro- 
vides in express terms that the liability begins on the 23d day of December, 1922, 
and ends at noon on the 23d day of December, 1923, standard time. The injury 
to plaintiff occurred on December 26, 1922, three days after the policy issued. It 
is true that it was not countersigned by the company’s representative until De- 
cember 28, 1922. The time when the policy was to take effect was written in the 
policy, and the provision requiring it to be countersigned was part of the printed 
matter. Under such conflicting provisions, the written part controls. Civ. Code, § 





1651; Anderson v. Mutual Life Ins. Co., 164 Cal. 712, 130 P. 726, Ann. Cas. 1914B, 
903. Irrespective of this conclusion, respondents are in no position to here invok« 
‘ such defense. The question was not raised in the court below. For aught that 





insurance during the few days intervening may have been carried under 
a coverage receipt as is usual in such cases. 
For the reasons given, the judgment is reversed. 
We concur: Knight, J.; Ward, Justice pro tem. 
UNION INS. SOC. OF CANTON, Limited, v. ROBERTSON. No. 12585 
Supreme Court of Colorado. April 27, 1931 
298 Pacific Reporter 1064 


INSURANCE. 
Taking of automobile by friend of owner's son for purpose of taking girl 
lome at time owner's son was too drunk was not “theft” within policy (C. L. 
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Ae 


C. L. § 6729, provides that any person who, without consent of owner. 
shall take, use, operate, or remove from any place on a street an auto- 
mobile, and who shall operate or drive the same for his own profit, use, 
or purpose, shall be deemed guilty of larceny and punished accordingly, 
and was inapplicable to situation wherein friend of owner’s son took car in 
order to carry out joint purpose and plan to take young woman to her 
home, merely continuing trip that had been jointly undertaken and which 
had been interrupted by the owner's son’s drunken collapse. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

In Department. 

Error to District Court, City and County of Denver; Henry Bray, Judge. 

Action by §$. R. Robertson against the Union Insurance Society of Canton, 
Limited. Judgment for plaintiff, and defendant brings error. 

Reversed and remanded with directions. 

Bartels & Blood and Arthur H. Laws, all of Denver, for plaintiff in error. 

Philip Hornbein, of Denver, for defendant in error. 

BUTLER, J. 

5S. R. Robertson obtained a judgment against Union Insurance Society of 
Canton, Limited, on a policy of insurance. The insurance company brings the 
matter before us by writ or error. 

The policy insured Robertson against loss sustained by reason of “theft” of 
his automobile. : 

The facts are undisputed. The plaintiff gave his son permission to use the 
car on an evening and night in February, 1926. No express authority was given 
by the plaintiff to his son to let any one have the car. After riding around with 
some friends, young Robertson went to a restaurant and met some other triends, 
including Elmer Carlson, and also a young woman whom he met there for the 
first time. They all went from there to the apartment of William Cosgriff. There 
was a good deal of drinking there, and for that reason the young woman asked 


to be taken home. She testified that young Robertson said that he would see her 


home; that Carlson went also; that both were going to take her home. All three 
started for her home in the plaintiff’s automobile. Young Robertson was at the 
He was drunk, and—whether because of his condition, or his unfamiliarity 
1e home address of his new acquaintance, or both, does not appear—instead 





of going toward her home, he went in the opposite direction and wound up at 
the Norman apartment house. They went inte the Wheelock apartment there. 
Young Robertson was so drunk that “he could just make it to the Wheelock 


apartment, and that was all.” On the way there the automobile collided with some 
other automobiles. As soon as they entered the Wheelock apartment, young Kob- 
ertson, who was “very intoxicated,” took off his coat. According to his testimony, 
he then sat down on the loung 

woman, he fell on the floor and went to sleep right away. She decided to go 
home. Young Robertson was too drunk to take her there, so Carlson got the 
automobile key from young Robertson’s overcoat pocket and took her home 
Though he had been drinking, Carlson was not nearly so intoxicated 


Robertson. The young woman testified that he “handled the car capably.” and “had 


but according to the testimony of the young 


t 
1 
| 
t 











accident, collision or trouble.” After taking her home, he returned to the 
Cosgriff apartment, got into his own automobile, which he had parked in the 
vicinity, and drove in it to the Wheelock apartment, where he stayed with you 
Robertson the rest of the night. The plaintiff's automobile was returned to the 
Norman apartment house by a garage attendant. Carlson and young Robertson left 
the apartment together some time after 9 o'clock in the morning. The plaintiff's 
automobile was found to be damaged and the key was on the floor of the auto- 
nobile 


Section 6729, C. L., provides: “any person who without the consent of the 
owner, shall take, use, operate or remove * * * from any place * * * on 
a * * * street * * * an automobile, * * * and who shall operat 

drive the same * * * for his own profit, use or purpose, shall be deemed guilty 
of larceny and shall be punished accordingly.” That section does not apply to a 
situation such as this record discloses. Carlson did not take or drive the auto- 
mobile “for his own profit, use of purpose.” He took it to carry out the joint 
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purpose and plan of young Robertson and himself to take the young woman to 
her home. He merely continued the trip that had been jointly undertaken, but 
which had been interrupted by young Robertson’s drunken collapse. Assume a 
more creditable situation. Suppose that young Robertson was sober; that he took 
the young woman home; that while driving to his own home he fainted; and that 
Carlson took his place at the wheel and continued the trip to the Robertson house. 
In such a case could any one successfully contend that there was a theft of the 
automobile? Does the present case differ in principle from the assumed case? Carl- 
son derived no benefit from the trip. He returned to the Wheelock apartment 
atter taking the young woman home. 

Consider the situation. The young woman was in that apartment with two 
young men. Both men were under the influence of liquor. It was about 2 o’clock 
in the morning. The young woman asked to be taken home. One of the men 
was unable to comply with her request, being too drunk to even keep awake. 
Carlson was in possession of his faculties. He complied with her request. In 
taking her away from that apartment and to her home, he merely did what con- 
sideration for her, for young Robertson, and for the plaintiff himself required and 
what common decency demanded. Doubtless he deserves criticism for drinking; 
he may have been, though it is not clear that he was, negligent in driving the auto- 
mobile from the young woman's home to the Cosgriff apartment; but whatever 
else he was on that occasion, he certainly was not a thief. In the circumstances, 
consent, if necessary, may well be implied. 

There was no larceny within the meaning of the statute, no theft within the 
terms of the policy; the loss, therefore, was not covered by the policy. 

The judgment is reversed, and the cause is remanded, with instructions to the 

‘ourt to dismiss the action. 
\dams, C. J., and Moore and Burke, JJ., concur. 





ADLEY v. COMMERCIAL STANDARD INS. CO. OF DALLAS, TEX 
No. 756. 
Court of Appeal of Louisiana. First Circuit. May 5, 1931. 
134 Southern Reporter 305. 
1. PLEADING 
[In suit on fire policy, admitting evidence of duties of umpire as respected re- 
quirement of conference annexed to answer field not erroneous ag creating new 
| h not specifically alleged in petition. 
\ppoil tment of umpire specified that he was to act as third appraise: 
umpire to settle matters of difference existing between other appraisers, 
and, in oath taken, obligated himself to act with strict impartiality in all 
matters of difference only that should be submitted to him in connection 
with his appointment. Hence umpire could not pass with strict impartiality 

on differences existing between appraisers in reference to damage or loss 

involved without having conference or consultation with them on subject. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

2. INSURANCE. 

In action on automobile fire policy, insured alleging that umpire and insurer's 
ippraiser consulted without insured’s appraiser’s knowledge, proof that there was 
no conference between umpire and insured’s appraiser held not to create new issue 

(For other cases, see Insurance, Dec. Dig. § 574[7] 

URANCE. 

Evidence held to show that value of automobile was fixed by umpire without 
msulting insured’s appraiser. 





yoC1y thou 





(For other cases, see Insurance, Dec. Dig. § 574[7].) 
4. INSURANCE. 

Evidence showing umpire under automobile fire policy did not confer with 
insured’s appraiser, appraisement /reld ineffective, as regards insured. 

Policy provided that, in event of disagreement, amount of loss should 
ve determined by two appraisers, each party selecting one, and two so 
*hosen selecting umpire to whom appraisers should submit their differences, 
Hi award in writing of any two to determine amount of loss or damage. 
: (For other cases, see Insurance, Dec. Dig. § 574[3].) 
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=. INSURANCE. 

In action on automobile fire policy, umpire selected under arbitration clause 
having proceeded improperly, held court should afford both parties right to sub- 
mit differences to arbitration. 

(For other cases, see Insurance, Des. Dig. 

Appeal from District Court, Parish of Washington; Prentiss B. Carter, Judge. 

Action by Hugh M. Headley against the Commercial Standard Insurance 
Company of Dallas, Tex. From a judgment in favor of plaintiff, defendant ap- 
peals. 

Reversed, and remanded in accordance with opinion. 

St. Clair Adams, Jr., of New Orleans, for appellant. 

B. D. Talley, of Bogalusa, for appellee. 

Mouton, J. 

In January, 1929, defendant company insured a Buick auto belonging to 
plaintiff, for the value of $800 under the terms of the policy. 

The auto was destroyed by fire in November, 1930. 

Judgment was rendered in favor of plaintiff for the insured value of the 
auto and attorney’s fees, from which defendant prosecutes this appeal. 

Under letter K on the reverse side of the policy, we find the following: 

“Appraisal. Payment of Loss. 

“In the event of disagreement as to the amount of loss or. damage * * #* 
the same shall be determined by two appraisers, the assured and the company 
each selecting one, and the two so chosen shall select a competent and disin- 
terested umpire; the appraisers shall then together estimate and appraise the 
loss, stating separately the sound value and damage, and failing to agree, shall 
submit their differences to the umpire; the award in writing of any two shall de- 
termine the amount of such loss or damage,” etc. 

\ correct solution of the case depends upon a proper application of the fore- 
going condition of the policy above reproduced. 

Under an agreement between plaintiff and defendant company, Fred Leblanc 
Was appointed appraiser for plaintiff. and Fred Oster, appraiser for defendant. 
The two appraisers disagreed in their estimate of the amount of loss and ap- 
pointed L. C. Gleny, as umpire. 

[1] Fred Oster, defendant's appraiser, and Gleny, the umpire, 
fixing the damage for the loss of the auto at $350. 

This estimate is attacked by plaintiff, who claims that he should recover 
which he alleges was the true value of his auto when it was destroyed. He 
leges that he was led by misrepresentations of defendant company to submit the 
estimate of the loss to arbitration, that the appraiser of defendant was biased, al 
the umpire, both in favor of defendant, and that the appraisal was fraudu ; 
\mong these various allegations, plaintiff avers that Oster, the insurance agent 
“proceeded to New Orleans and in some kind of way unknown to your petitioner 
and unknown to and unconsulted by Fred Leblanc, selected the third party and 
they got ther heads together as abritrators, fixing a price, your petitioner is it 
formed, of three hundred and fifty dollars ($350.00).” 

On these allegations, the others unnecessary to mention, plaintiff pray 
the avoidance of this alleged fraudulent appraisement, and for judgment for 
face value of the policy, with attorney’s fees. 


tt] 
Gt 


In its answer defendant alleges that L. C. Gleny, the umpire, was appoint 
le the matters of difference which might exist beween the appraisers, and 
after examination of the auto, fixed its sound value and loss at $350, for which 


ad, 


1 


award had | 


een signed by him and Fred Oster, annexing to the answer the 


reement for submission to appraisers, selection of umpire, his qualification, and 
award. 

In referring to the appointment of Fred Leblanc and Fred Oster, appraisers, 
it is stated in the appointment of Gleny, as third appraiser or umpire, that he 1s 
to act to settle matters of difference that exist between the appraisers. 

In qualifying as umpire, Gleny declares that he will act with strict impart 1 

all matters of difference only that shall he submitted to him in connectio 
with this appointment. The annexed documents showing the foregoing devi: 


tions are part of the answer, and must be considered therewith. 
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We have referred to the foregoing allegations of plaintiff's petition, the 
averments of defendant’s answer, and the documents attached thereto because of 
the contention by counsel for defendant in his brief that plaintiff had shifted his 
position from one of fraud made in his petition to the contention that the award 
of the appraisers was invalid because Gleny, the umpire, did not confer with Le- 
blane, planitiff's appraiser, before rendering the award. 

The record shows that testimony was introduced without objection by plain- 
tiff showing that Gleny had, before signing the award, conferred with Oster, and 
not, at all, with Leblanc. Counsel says, that this evidence was admissible under 
the allegations of fraud and misrepresentation made by plaintiff, and cannot be 
considered for the determination of the question submitted under the plea of en- 
largement of the pleadings, because it would permit the creating of a new issue. 

In the case of Sylvestre v. St. Landry Parish School Board, 164 La. 204, 113 
So. 818, cited by counsel, the court held when the evidence is admissible under 
the pleadings it cannot be given the effect of injecting a new issue in the case. 

In the appointment of Gleny, it is said he is to act as third appraiser or 
umpire to settle matters of difference existing between the two other appraisers; 
and, in the oath taken by him as umpire, he obligates himself to act with strict 
impartiality in all matters of difference only that shall be submitted to him in 
‘onnection with his appointment. 























It is hard to conceive how he could pass with strict impartiality on the dif- 
ference that might exist between the other appraisers in reference to the dam- 
age or loss involved, without having a conference or consultation with them on 
the subject. 


The duties of the umpire, it seems to us, as declared in his appointment and 

s oath, necessarily implied the requirement of a conference, and were sufficient, 

ng annexed to the answer, to permit the introduction of evidence on that sub- 

ject, though not specifically alleged in plaintiff's petition, and did not have the 
effect of creating a new issue. 








[2, 3] In addition to the reasons above given to show that the proof of a 

ack of conference with the umpire was permissible under the pleadings and an- 

nexed document, we now refer to that part of plaintiff's petition, above quoted, 
ich is as follows: 






That Oster, insurance appraiser for defendant, “proceeded to New Orlk 
some kind or way, unknown to your petitioner and unknown to and un- 
Ited by Fred Leblanc, selected the third party and they got their heads to- 
her as arbitrators, fixing a price, your petitioner is informed of three 
fty dollars ($350.00).” 


alls 







hundred 






Chat portion of that paragraph which says that this third party was selected 
t th knowledge of Fred Leblanc is not supported by the record, 





as it 
s shown that Leblanc consented to the appointment of Gleny as umpire, at 
request of Oster, appraiser for defendant. Although that portion of the para 
ph to which we have referred be lopped off, still we find that it is therein 
ged “that, unknown to and unconsulted” by Fred Leblanc, Oster and Gleny, 
impire, got their heads together and fixed an estimate of $350 on the auto. 
allegation is to the effect that there had been no meeting or conference 
n the umpire and Leblanc, plaintiff's appraiser. Proof of that fact created 
new issue in the case. The allegation that this value was so fixed, without any 
Itation with Fred Leblanc, is fully sustained by the evidence. The proof is 
rleny fixed that estimate with Oster in his office in New Orleans, never 
the auto or its remnants, and had no conference or communication whatso- 
with Leblanc on the subject. His estimate was based exclusively on the 
made to him by Oster, although Leblanc was perfectly willing to act. 
14] Cooley, Briefs on the Law of Insurance, vol. 4, p. 3644, says on the ques- 
involved herein, as follows: “But when the umpire has been appointed, and 
has been a disagreement, an award reached by the umpire and one of the 
users, without conference with the other appraiser, is invalid. Such conduct 
ults practically in depriving one of the parties of any representation in the 
raisal proceedings, which become, therefore, of no effect as to him.” 

























he evidence shows, for the reasons above given, that plaintiff was totally de- 
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prived of representation in the appraisement, and which, it must be held, can 
have no effect in so far as he is concerned. 

In the case of Caledoman Ins. Co. of Scotland v. Traub et al., 35 Alt. p. 
13, in passing on a case in which a similar contest, with slight variations, was 
presented for decision, the court, in considering the duties devolving on an umpire, 
said: “The substantial requirement was that he should decide the difference of 
judgment between the appraisers.” 

Obviously, according to the stipulations of the policy under letter K, here- 
inabove referred to, such was the palpable duty of the umpire herein, or else we 
are unable to see what his functions could have been. 

Clearly, as was said by the district judge, the award thus made by Gleny 
and Oster was a “one-sided affair,” and could not be maintained in law or equity. 

[5] It does not follow, however, that the defendant should be deprived of the 
exercise of its right to a proper arbitration under the arbitration clause in the 
policy, and we believe that justice would be better served by remanding the case 
to the lower court for the purpose of affording to both parties the right to sub- 
mit their differences to arbitration. 

For the foregoing reasons, it is therefore ordered that the judgment of the 
district court be, and the same is hereby, reversed, avoided, and set aside, and 
is now ordered that this case be remanded to the said court in order that the 
parties may avail themselves of the arbitration clause in the policy of insurance 
if they see proper, the appraisement in that event to be made in the manner and 
form provided under the terms of the arbitration clause, and according to law; 
appellee to pay the costs of appeal, those of the lower court to abide the final 
decision of the case. 


HARDY v. COMMERCIAL STANDARD INS.-CO. (COMMERCIAL CREDIT 
CREDIT CO., Intervener). No. 30666. 
Supreme Court of Louisiana. March 30, 1931. 
Rehearing Denied April 27, 1931. 
134 Southern Reporter 407. 
1. INSURANCE. 

Insurer cannot claim forfeiture of fire policy for misrepresentations respect- 
‘ng other insurance, where application for policy was filled out by insurer’s agent. 

Insurer contended that inasmuch as former insurance held by in- 
sured was canceled without his knowledge, pretended cancellation was 
not binding and policy was in force when policy sued on was issued, 
whereas application set out that there was no other insurance in force 
at that time. However, insured made no representations at all with ref- 
erence to other insurance, but application was filled out by agent of 
both insurance companies with full knowledge of facts. 

(For other cases, see Insurance, Dec. Dig. § 379[1]. 

2 INSURANCE. 

As regards misrepresentations in insurance application respecting insured’s 
occupation, evidence did not show that insured was “bootlegger.” 

The word “bootlegger,” in ordinary parlance, means one who is en- 
gaged secretly in the occupation or business of peddling and selling in- 
toxicating liquor in violation of law. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

Insurer was properly held liable for statutory penalty for failure to pay auto- 
mobile fire loss within 60 days (Act No. 59 of Acts Extra Sess. of 1921, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. 

Insured’s mortgage creditor intervening in action on automobile fire policy 
held entitled to portion of attorney's fees allowed but not entitled to any part 
of statutory penalty for delayed payment (Act No. 59 of Acts Extra Sess. of 
1921, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 
Appeal from First Judicial District Court, Parish of Caddo; T. F. Bell, Judge. 





CSI 
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Credit Co., Intervener ) 


Action by J. B. Hardy against the Commercial Standard Insurance Company, 
in which the Commercial Credit Company intervened. From the judgment, plain- 
tiff and defendant appeal. 

Judgment for plaintiff against defendant affirmed. Judgment for intervener 
against defendant amended, and affirmed. 

Roberts & Naff, of Shreveport, for plaintiff appellant. 

Jackson & Smith, of Shreveport, for defendant appellant. 

Thatcher, Browne, Porteous & Myers, of Shreveport, for intervener appellee. 

Ono, J. 

The defendant insurance company insured plaintiff's automobile against theft 
and fire in the sum of $1,900. The automobile was totally destroyed by fire and 


-proof of loss was filed with the company. It refused to pay the claim and plain- 


tiff brought this suit for the amount of the policy, plus 25 per cent. damages 
and $750 attorneys’ fees. 

The policy had indorsed thereon a loss payable clause making the proceeds 
thereof payable to the Commercial Credit Company as its interest might appear. 
The credit company intervened in the suit, setting up that plaintiff was indebted 
to it in the sum of $726.04, plus interest at 8 per cent. and 25 per cent. attorneys’ 
fees, as evidenced by note secured by chattel mortgage on the car, and prayed 
for judgment against plaintiff and the insurance company in solido for the 
amount of its debt, interest, and attorneys’ fees, and judgment against the in- 
surance company for an additional sum equal to 25 per cent. of the amount of 
its claim as penalty against the insurance company for its failure to pay the 
policy within sixty days. 

The insurance company resisted the payment of the policy on two grounds: 
First, that at the time the policy sued on was issued there was another policy 
in force on the same car, the policy containing a stipulation that it should be 
void in the event of the existence of other insurance covering the same property; 
and, second, to quote defendant's brief, “there should be no recovery under the 
policy involved on account of a violation of a very material warranty in the 
p< icy.” 

As between the intervener and defendant company there is no contest. But 
as between plaintiff and intervener there are involved the questions whether in- 
tervener is entitled to attorneys’ fees on the amount which it claims, and whether 
it is entitled to a pro rata division of the penalties against the insurance com- 
pany. 

The intervener dismissed its demand for a personal judgment against the 
plaintiff. There was judgment in the lower court in favor of the plaintiff and 
against the insurance company for the amount of the policy with 5 per cent. 
interest thereon, $400 attorneys’ fees, and $475 as statutory penalty. There was 
judgment in favor of the intervener and against the insurance company for the 
sum of $726.04, with interest at 8 per cent., plus 25 per cent. of the amount due 
as attorneys’ fees, and plus 25 per cent. of said amount as penalties. 

From this judgment the insurance company and the plaintiff appealed. 

[1] Prior to the issuance of the $1,900 policy here involved, the Mayfield- 
lones Insurance Agency issued to plaintiff a policy for $2,500 on his automobile 
in the Union Automobile Insurance Company, and later, upon instructions of 
said insurance company, canceled said policy without notice to plaintiff and sub- 
stituted therefor a policy for the same amount in the defendant insurance com- 
pany, the Mayfield-Jones Agency representing both insurance companies. Sub- 
sequently, said Mayficld-Jones Agency, upon instructions from the defendant 
company, took up the $2,500 policy from the Commercial Credit Company, which 
held it under a loss payable clause, and substituted therefor a similar policy for 
$1,900, which is the one involved in this suit. 

The defendant company contends that inasmuch as the original policy, that 
s, the one in the Union Automobile Insurance Company, was canceled without 

e knowledge or consent of the plaintiff, the pretended cancellation was not 
nding upon plaintiff, and therefore that policy was in force at the time the 
ne sued on was issued; and that as the application for the policy sued on sets 
ut that there was no other insurance in force on the car at that time, the 
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plaintiff was guilty of misrepresentation in this respect, and therefore the policy 
sued on 1s void under its express terms. 

There is no merit in this contention for the reason that the application for 
the policy sued on was filled out by Maytield-Jones, the agents of the company, 
and not by plaintiff. Plaintiff made no representation at all with reference to 
other insurance. Not only that, Mayfield-Jones was the agent of both insur- 
ance companies and had full knowledge of the facts in connection with the is- 
suance of each of the three policies. Under such circumstances the insurance 
company cannot claim a forfeiture. The cases of Beene vy. Southern Casualty 
Co., 168 La. 307, 121 So. 876, and Gitz Sash Factory, Inc., v. Union Ins. Soc. of 
Canton, Ltd., 160 La. 381, 107 So. 232, are in point. See also Cooley’s Briefs on 
Insurance (2d Ed.) vol. 5, p. 4111. : 

[2] On the second point the defendant contends that in his application for 
the insurance, plaintiff made a false statement with reference to his occupation; 
that instead of his occupation being that of proprietor of a filling station and 
a wash rack for automobiles, as he stated in his application, his occupation was 
in fact that of a bootlegger. 


Pretermitting a discussion of the question whether a misrepresentation of 
this kind would void the policy in the absence of any showing that the fact ot 
plaintiff's being engaged in the bootlegging business, if he was, had anything what 
ever to do with the destruction by fire of the automobile, we rest our decision on 
our conclusion that the testimony does not show, as a fact, that plaintiff was a 
bootlegger 

The word “bootleger” has a well-understood meaning. In ordinary par- 
lance a “bootlegger” is one who is engaged secretly in the occupation or busi- 
ness of peddling and selling intoxicating liquor in violation of some law. 

Records from the district and city courts of Shreveport show that during 
the period from 1924 down to 1929, plaintiff was several times prosecuted and 
convicted of “having in his possession intoxicating liquor, to wit, whisky, for 
beverage purposes.” He was never prosecuted for selling liquor. In 1924 and 
again in 1929 he had in his possession considerable quantities of liquor, such 
quantities as would indicate that he possessed it for sale. But there was no 
proof that he did sell any, and no direct proof that he intended to do so. From 
the fact that he had considerable quantities in his possession on those two oc- 
casions, the officers drew the inference that he possessed the liquor for sale 
On the occasions between 1924 and 1929, when he was prosecuted, he had only 
small quantities in possession, not enough to indicate that he possessed it for 


the purpose of sale In the absence of any showing that he did at any time 
sell liquor, we do not think his having in possession, on two occasions separates 
by the lapse of approximately five vears, such quantities of liquor as might lead 


to the inference that he intended to sell at least a portion of it, a sufficient 
basis for a conclusion that plaintiff was in fact a bootlegger when he applied 
for this insurance. The fact that he was conducting a filling station and wash 
rack at the time was not disputed 


The defendant insurance company is clearly liable for the amount of tl 
policy, as it is shown that the value of the car destroyed was in excess of the 
amount of the policy 


[3. 4] The company refused to pay the loss. Act 59, Extra Session of 1921, 
requires companies engaged in the business of insuring automobiles, trucks, 
etc., to pay losses by fire or theft within sixty days from the date on which 
proot of loss is delivered to the company, and provides that “should the com- 
pany fail to pay, within said time the amount due the insured under the policy 
after demand made therefor, such company shall be liable to pay the holder 
holders of such policy in addition to the amount of the loss, twenty-five per 
cent damages on the total amount of the loss as may be determined by a 
court of competent jurisdiction together with all reasonable attorneys’ fees for 
the prosecution and collection of such loss.” (Section 3.) The court properly 
held the insurance company liable for the penalty amounting to 25 per cent. of 
the insurance, or $475. The court fixed the fees of the attorneys at $400 and 
they ask that we increase the amount to $500. All the work done by counsel 
for plaintiff in this case was under the eye of the court. The court heard tes- 
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timony as to the value of the service rendered and fixed the fee at $400. Under 
the showing made we shall not disturb the judgment in this respect. 

{5] The plaintiff contends that intervener is not entitled to any attorney's 
fees on the amount claimed by it. The act of sale and chattel mortgage con- 
tains the following stipulation: 

“It is agreed that in case legal proceedings be instituted for the recovery 
‘i said note or of any installments due thereon, or in case it shall be necessary to 
employ counsel to collect or attempt to collect same or to enforce any of the 
covenants herein contained or to protect the security herein described, the said 
mortgagor binds himself to pay the fee of the attorney at law who may be 
employed for that purpose, which fees are hereby fixed at twenty-five per cent 
of the amount then due and exigible.” 

The intervener prayed for judgment against the insurance company and 
plaintiff in solido, but upon plaintiff's objection it discontinued its demands 
against plaintiff individually, and for this reason plaintiff contends that no at- 
torneys’ fees should be allowed intervener. It was plaintiff's contention that 
intervener was relegated to an action against the insurance company for the 
collection of its debt, and the insurance company made no objection. The 
district judge, in a written opinion said: 

“The intervener had a right to collect out of this policy the amount of its 
debt and the attorneys’ fees as a contractual obligation, and the attorneys’ 
fees are just as much a part of the debt as is the interest itself and secured by 
the mortgage just the same as the principal of the debt and interest.” : 

We think the ruling is correct. 


The intervener claimed also that it was entitled to a pro rata division of 
the penalties assessed against the insurance company under Act 59 of Acts Ex- 
tra Sess. 1921. The trial judge in his written opinion said: 

“For all practical purposes he (the intervener) is an assured just the same, 
up to the extent of his interest, as the owner of the property. * * * On this 
score we think that the proper method would be to prorate the twenty-five per 
‘ent penalty between the plaintiff and the intervener in proportion to their re- 
covery.” 

We do not sanction this holding. The penalties were due the assured. The 
policy was held by the intervener as a mortgage creditor of plaintiff under a 
stipulation that in case of loss the proceeds should be paid to it as its interest 
might appear. The extent of its interest was the amount of its debt with in- 
terest and attorneys’ fees. Beyond that it had no claim on the policy or its 
proceeds. The fact that it held the policy under such conditions did not make 
it an assured. It had an interest in the policy but was not the owner of the 
property covered by the insurance. 

The court cited the case of Tilley v. Camden Fire Ins. Ass'n, 139 La. 985, 
So. 709, as authority for its holding. In that case the mortgagee and holder 
§ the policy was permitted to collect the penalties. 

But that case is readily distinguishable from the one at bar. There, a fire 
policy was issued on a building belonging to Stinson, but mortgaged to Dr 
Tilley, to whom the policy was delivered under a loss payable clause making 
the proceeds payable to him “as his interest appears.” The amount of Dr. Til- 
ley’s mortgage exceeded the value of the property destroyed, so that the pro- 
ceeds of the policy were not sufficient to pay his debt. Dr. Tilley was entitled 
to collect his debt out of the proceeds of the policy, and as the penalties due 
by the company to the assured, Stinson, constituted a debt due him by the in- 
surer, and as Dr. Tilley was entitled under the assignment of the policy to him 
by the assured to collect the full amount of his debt, he was allowed to collect 
the penalty. Furthermore, Stinson, the assured, was a resident of Arkansas 
and the property destroyed was in Louisiana, where Dr. Tilley lived, and as a 
matter of convenience, Stinson gave Dr. Tilley a power of attorney to repre- 
sent him in the settlement. Dr. Tilley acted all through as the agent of the 
assured and brought the suit in his own name. 

It is not disputed that under Act 59 of Acts Extra Sess. 1921, the penalty 
inflicted upon the insurance company for its failure to pay belongs to the as- 
sured. But it was held by the lower court that inasmuch as the Commercial 
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Credit Company held the policy to protect its mortgage on the automobile, it 
was “to all practical purposes” an assured. It was held, however, in the case 
of Monroe Building & Loan Association vy. Liverpool & L. & G. Ins. Co., 50 
La. Ann. 1243, 24 So. 238, that the relation between the insurer and the insured 
was not changed or affected by the loss payable clause in favor of a mortgage 
creditor. 

For the reasons assigned it is therefore ordered and decreed that the judg- 
ment appealed from in favor of the plaintiff J. B. Hardy and against the de- 
fendant insurance company be affirmed; and that the judgment in favor of the 
intervener against the insurance company be amended by striking therefrom 
the last clause thereof, reading as follows: “Plus twenty-five per cent of said 
amount, principal, interest and attorneys’ fees, as statutory penalty,” and that 
in all other respects the judgment be affirmed. 


GEO. D. GEDDES UNDERTAKING & EMBALMING CO., Limited, v. HOME 
ACC. INS. CO. No. 30893. 
Supreme Court of Louisiana. April 27, 1931. 
Rehearing Denied May 25, 1931. 
134 Southern Reporter 905. 
1. INSURANCE. 

Insured held entitled to reformation of liability policy containing wrong 
number of automobile by reason of error of insurer or insured. 

Policies were issued to cover a total of 13 cars, or all cars owned by 
insured on dates of policies, and fact that neither insured nor insurer 
intended to insure automobile as shown by number in policy was established 
by reason of fact that such car had once been insured, but before execu- 
tion of policies involved had been completely dismantled and demolished. 
(For other cases, see Insurance, Dec. Dig. § 143[4].) 

2. INSURANCE. 
_ Suit for reformation of policy may be maintained after loss which would 
fall within policy as reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

\ppeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Suit by George D. Geddes Undertaking & Embalming Company, Limited, 
against the Home Accident Insurance Company. Judgment for plaintiff, and de- 
fendant appeals. 

Affirmed 

Denegre, Leovy & Chaffe and Alvin R. Christovich, all of New Orleans, for 
appellant. 

Normann, McMahon & Breckwoldt, of New Orleans, for appellee. 

LAND, J. 

Plaintiff company is engaged in the undertaking business, and, in connection 
with that business, owned and operated on December 3, 1927, a fleet of 13 auto- 
mobiles, including 3 Cadillac sedans. 

On that date, a Cadillac sedan, while driven in a funeral procession con- 
ducted by plaintiff, ran off the New Basin Shell road, and plunged into the New 
Basin canal, resulting in the death of six passengers and injury to one passenger. 

Upon instructions of defendant's representative, and prior to denial of liability 
by defendant, plaintiff settled with the heirs of the six persons deceased for the 
sum of $6,244.50, and with the injured passenger for the sum of $192.75, or a 
total of $6,437.25. 

Defendant thereafter refused to reimburse plaintiff for the loss, on the ground 
that the Cadillac sedan involved in the accident was serial No. 59-U-687, and 
was not covered by the policy, which does not include, however, Cadillac sedan 
serial No. V-57-132. 

Plaintiff alleges that Cadillac sedan V-57-132 was inserted in the policy 
through error, mistake, or fraud, and that Cadillac sedan 59-U-687 should have 
been inserted, as it was the automobile actually insured, and intended to he in- 
sured by plaintiff and defendant. 


Plaintiff prays that the policy be reformed accordingly, and for judgment in 
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its favor against defendant in the sum of $6,437.25, with attorney’s fees in the 
further sum of $1,500, or a total of $7,937.25, with legal interest from date of 
judicial demand. 

1. The three policies issued to plaintiff by defendant cover a total of 13 
cars, or the entire fleet of cars owned by plaintiff on the dates of the policies, as 
well as on the date of the accident. 

Each of these policies contains a Cadillac sedan, upon which plaintiff paid a 
premium of $55. 

It is clear, therefore, that it was the intention of both plaintiff and de- 
fendant to insure plaintiff’s entire fleet of cars. 

|1] The numbers of two of the sedans are admittedly correct. That neither 
plaintiff nor defendant intended to insure Cadillac sedan V-57-132 is made patent 
by the fact that, although this car had once been insured with the defendant, it 
had been completely dismantled and demolished and went out of existence in 
1926. It is evident therefore in the year 1927, when these policies issued, that 
this number was inserted in the policy through some error of the plaintiff or 
the defendant, or through the error of both. 

It was a part of defendant's service to its policy holders to secure all neces- 
sary data, information, etc., such as “make of car,” “body style,” “year model,” 
“number of cylinders,” “serial number of automobile,” “factory number of motor,” 
and “only purpose for which automobiles are to be used.” 

Manifestly, defendant did not perform its duty to plaintiff in this respect, 
and plaintiff, relying upon the service promised by defendant, did not examine 
the policies and check over the serial numbers of the sedans therein included. 
Hence the misdescription of the sedan arose from mutual mistake. 

In Brodie v. Atlas Assur. Co., 158 La. 699, 104 So. 620, 622, it was said: 
“It is well settled that, when a policy of insurance as issued does not conform 
to the contract which it purports to evidence, and the insured accepts the policy 
in the belief that it does conform to his contract, a court of equity will reform 
the instrument. Am. & Eng. Ency. of Law, vol. 16, p. 869. 

“And a court of equity on a proper case shown will reform a written con- 
tract of insurance on the ground of accident, fraud, or mistake. Such mistake, 
among others, may be one in reference to the amount of insurance, the term and 
duration of the risk, the property or interest covered by the policy,” ete., citing 
Corpus Juris, vol. 26 p. 104. 

In the same case at page 700 of 158 La., 104 So. 620, 622, it was also said: 
“In order, however, to justify the reformation of an insurance contract there 
must have been either mutual mistake or mistake on one side and fraud on the other.” 

[2] It is also well settled that “a suit for a reformation may be, and usually 
is, maintained after a loss which would fall within the policy as reformed.” 14 
Ruling Case Law, 903; 2 Cooley’s Briefs on Insurance (2d Ed.) 1419; Graves 
v. Boston Marine Ins. Co., 2 Cranch, 419, 2 L. Ed. 324; Equitable Safety Ins. 
Co. v. Hearne, 20 Wall. 494, 22 L. Ed. 398. 

Judgment was rendered in the court below in favor of plaintiff reforming the 
contract of insurance so as to evidence the true intent of the parties by correcting 
the erroneous serial number and initial, V-57-132, to read 59-U-687, and plaintiff 
was permitted to recover under the policy, as thus reformed, the amount sued for, 
with legal interest from date of judicial demand until paid. 

_ In our opinion, the judgment appealed from is justified by the law and the 
facts of the case. 

Judgment affirmed. 





ELLIOTT et al. v. CASUALTY ASS’N OF AMERICA. No. 94. 
Supreme Court of Michigan. June 1, 1931. 
236 Northwestern Reporter 782. 
l. INSURANCE. 
Insurer’s refusal to defend suits brought against insured constituted breach 


automobile indemnity policy, releasing insured from agreement respecting settle- 
ment. 


Refusal to defend suits was originally on account of erroneous im- 
pression that policy did not cover particular truck involved in accident, 
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however, insurer later offered to assume defense, provided only that insured 
would sign an agreement which in effect would have constituted an ab- 
solute release of all liability in action against insurer under the policy. 
(For other cases, see Insurance, Dec. Dig. $ 514.) 
2. INSURANCE. 
Settlement, in absence of prooi to contrary, is presumptive evidence of la- 
bility and amount thereof. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 
3. INSURANCE. 

Satisfaction of judgments by promissory note constituted sufficient compliance 
with requirements of automobile indemnity policy. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Circuit Court, Wayne County; De Witt H. Merriam, Judge. 

Suit by Clarence E. Elliott, assignee of Richard Frederick, and another. 
against the Casualty Association of America. Judgment for defendant, and plain- 
tiff named appeals. 

Reversed and remanded for entry of judgment. 

Argued before the Entire Bench. 

Leithauser, Brown, Lenehan & O’Donnell, of Detroit, for appellant. 

James B. Van Vechten, Jr., of Detroit, for appellee. 

McDona_p, J. 


This is a suit to recover for loss under an indemnity automobile policy issued 
by the defendant to Richard Frederick insuring property described as a 1926 Ford 
truck, motor No. 12264548. The applicable portions of the policy are as follows: 

To indemnify the assured against loss for liability imposed by law upon him 


; 


for damages on account of bodily injuries or death suffered by any person other 
than an employee: to defend any suit brought against him to enforce a claim, 


“whether groundless or not” for damages on account of bodily injuries or death 


to any person other than an employee; the association shall have the right t 


settle any claim or suit; the policy shall be void if the assured shall voluntarily 


assume any habtlity or interfere in any negotiations or legal proceedi 
by the association or shall settle any claim or incur any other expense without th 


written consent of the association; if claim or damage is made to the assured, he 
shall give notice to the association with full particulars; if any suit is brought 
against him, he shall immediately forward to the association every summons or 





s conducted 
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other process as soon as the same shall be served; no action shall he 





against the association under the policy except for loss and until final jud 
has been rendered after a trial 
from the date of judgment. 





in a suit against the assured and within ninet 
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On January 6, 1928, while the policy was in full force and etfe t,t ord 
truck became involved in an accident in which two women, | » FE. Silk and 
1 : ) eo] sn 

Harriet L. Silk, were seriously injured. On June 2, 1928, each ist 





assured. Notice of the accident and suits was promptly given to thi 

5 o ~ + } riick 1 
It denied liability and refused to defend on the alleged ground that the truck 1 
volved in the accident was not the truck covered by the policy. About three weeks 


thereafter, the assured retained an attorney and assumed the defense. After ap- 


pearance was entered and plea filed, the insurer offered to deiend the suits on 
certain conditions not acceptable to the assured. The suits were not defended by 
the insurer. Eventually they were settled by the assured. His pleas were with- 
drawn and a judgment by default entered in each case for $5,000 which was the 
liability limit of the policy. The assured borrowed $10,000 from Clarence E Elhott 
to satisfy the judgments and to him they were assigned. This suit was brought 
1e policy to recover the loss. At the close of the plaintiff's case and on 
motion of defendant, Richard Frederick was dismissed as a party. The case was 
tried before the court without a jury. Findings of fact and conclusions of law 
were filed on which judgment was entered in favor of the defendant on the theory 
that the insured breached the policy and relieved the defendant of liability when 
it settled the suits without its permission. 

The plaintiff has appealed . 

The principal question involved is whether the defendant breached the policy 
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by refusing to defend and thereby released the insured from his agreement not to 
settle without its consent the suits brought agianst him by Nellie Silk and Har- 
Silk. 
[1] It was the duty of the insurer to defend these suits brought against its 
assured. It refused to do so under the erroneous impression that its policy did 
not cover the particular truck involved in the accident. It is now settled that it 
was the same truck. Its refusal to defend was a breach of the policy. It was not 
excused because the insured refused to sign an agreement to waive any objections 
to its defenses in an action under the policy. When these suits were commenced 
inst the insured, one of two courses was open to the insurer. It could repudiate 
liability and refuse to defend, taking its chances on a showing that the truck in- 
volved in the action was not the truck insured, or it could defend with notice 
the insured that it reserved the right to later question the identity of the truck. 
\t first, it repudiated liabliity and refused to defend. Later, after the insured had 
assumed the defense, it offered to defend if he would sign an agreement the ap- 
plicable sections of which read as follows: 








“1. In consideration of the mutual promises hereinafter contained, the said 
second party agrees to and does hereby release the said association from any and 
| all liability which may have been or might have been incurred on account of or by 
reason of the terms of said policy of indemnity.” 

“3. The said second party does hereby agree that no act of said association in 
defending said two suits above mentioned for and on behalf of said second party, 
und/or no act of said association in providing counsel to appear for and on behalf 
and to defend the said second party, shall be construed, looked upon, or con- 
sidered as in any way, manner or form a waiver or prejudicial to the rights, 
‘laims and/or defenses of said association, it being expressly understood and 
agreed by and between the parties hereto that none of the acts above mentioned 
on the part of the association shall be prejudicial to or shall be considered or con- 
strued to waive any and/or all defenses which the association may have against 
the party of the second part hereto, or any other person whatsoever.” 


This contract, if signed by the insured, would have constituted an absolute 
release of all liability in an action against the defendant under the policy. The 
insured refused to sign it. The defendant’s attorney testified he offered to eliminate 
section 1. That he offered to do so is denied; but that makes no difference. The 
insured was not required to sign a contract in order to induce the insurer to de- 
fend the suits. The policy provided for that. The duty of the insurer in such 
‘ircumstances is well stated by the court in Mason-Henry Press v. A®tna Life 
Insurance Co., 211 N. Y. 489, 105 N. E. 826, 828, as follows: “Under such cir- 
cumstances, I think that the insurer, as a matter of safety to itself and of fairness 

the insured, was bound to undertake the defense of the action for the benefit 
of both and each. * * * Of course, there was no method by which it could compel 
the insured to make an explicit agreement of the kind above suggested covering 
this subject. All it could or was bound to do was to fairly and reasonalby assert 
ts rights under the policy in such a manner as would be notice to the insured 
that it did not intend to waive those rights by proceeding with the defense of 
he action. 


In the instant case, the insurer should have defended. The policy unqualifiedly 
quired it to do so. If it believed the truck involved in the accident was not the 
truck insured, it could easily have protected itself by a simple notification to the 
insured that, in defending, it did not waive its right to later deny liability on that 
uund. It wrongfully refused to defend thereby breaching the policy and releasing 
ie insured from its agreement not to settle the suits without its consent. “Where 
ie insurer has agreed to settle or defend an action brought to recover of the in- 
sured for an accident covered by the policy, and has wrongfully refused to so 
settle or defend the action, and the insured defends the same and in good faith 
makes a settlement thereof, he may recover the amount paid on such settlement, 


+} 





unless it is shown that there was in fact no liability, or that the amount paid was 
xcessive. The settlement is presumptive evidence that there was a liability and 
is to the amount thereof.” Butler Bros. v. American Fidelity Co., 120 Minn. 157, 
9 N.. W.. 355, 44 &.. R. A: (N. S:) 6092 14 RK. C. L., 1322: 36°C. J. 11 This 
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decision is supported by the great weight of authority and is in harmony with 
reason and justice. 

|2] In this action, questions as to the reasonableness of the settlement, the good 
faith of the insured, and his liability in the suits brought against him for dam- 
ages were open to the defendant. They were not challenged by any evidence. “Such 
settlement, in the absence of proof to the contrary, is presumptive evidence of a 
liability and the amount thereof.” 36 C. J. 1116, § 108. 

The loss defined in the policy is a loss actually sustained by the payment of 
money. It is claimed by the defendant that as the insured did not pay any money 
to satisfy the judgment but merely gave his note, he did not sustain a loss within 
the meaning of the policy. “It is now well estalished by precedent that an insurer, 
having thus violated its contract to defend a suit against the insured, mav not be 
allowed to defeat a recovery on the policy by objecting to the manner in which 
the judgment was paid.” Ford Hospital v. Fidelity & Casualty Co., 106 Neb. 311, 
183 N. W. 656, 659; 36 C. J. 1099-1100. 

[3] If possible, the construction of the language used in the policy should be 
such as to make it of some value to the insured. There is no sense or justice in 
holding that unless his loss is in actual currencv he cannot ask his insurer to re- 
imburse him. We think the satisfaction of the judgments in this case by promis- 
sory note was a sufficient compliance with the requirements of the policy. 

The defendant should pay this loss without further attempts as_ technical 
evasions of liability. The record discloses no reasonable excuse for refusal to dis- 
charge its obligations under the policy. 

The judgment is reversed, and the case remanded to the circuit court for entry 
if judgment in favor of the plaintiff, with costs. 

Butzel, C. J., and Clark, Potter, Sharpe, North, Fead, and Wiest, JJ., concur. 


FIDELITY & CASUALTY CO. OF NEW YORK v. CHRISTENSON 
No. 28343. 
Supreme Court of Minnesota. April 2, 1931. 
Rehearing Denied May 20, 1931. 
236 Northwestern Reporter 618. 

1. INSURANCE 

Insurer of one who illegally parked truck without tail-light could not re- 
cover contribution from another whose ordinary negligence concurred with in- 
sured’s wrongdoing to cause injury (Minn. St. 1927, § 272054). 

Syllabus by the Court. 
\ truck owner parked his truck on a public street, in the night- 

time, without any rear light burning thereon. A collision occurred with 

a Ford car, the owner and driver of which was guilty of ordinary neg- 

ligence only. The negligence of each was a proximate and contributing 

cause of injury to a guest passenger in the Ford car. The injured party 

recovered a verdict against the truck owner. The judgment was paid 

by plaintiff, the insurer of the truck owner, which became subrogated 

to any right of contribution which the truck owner might have against 

the owner of the Ford car. Plaintiff seeks here to recover contribu- 

tions from the owner of the Ford car. For reasons stated in the opin 

ion, it is held that plaintiff is not entitled to such contribution 

(For other cases, see Insurance, Dec. Dig. § 605.) 
2, INSURANCE 

One whose intentional violation of statute or ordinance causes injury is 
not entitled to contribution from one whose mere negligence contributed to 
injury. 

Syllabus by the Court. 
Where the one seeking contribution has intentionally violated a 

statute or ordinance, thereby causing injury to another he is guilty of 

an intentional wrong and illegal act, and is not entitled to contribu- 

tion from one whose mere negligence contributed to cause the injury 

(For other cases, see Insurance, Dec. Dig. § 605.) 

Appeal from District Court, Hennepin County; T. H. Salmon, Judge. 

Action by the Fidelity & Casualty Company of New York against Nathaniel 
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Christenson. There was a verdict for plaintiff, and, from an order denying his 
ilternative motion for judgment notwithstanding the verdict or for new trial, 
defendant appeals. 

Reversed and rendered. 

Merriam & Wright, of Minneapolis, for appellant. 

Briggs, Weyl & Briggs, of St. Paul, for respondent. 

Hitton, J. 

Defendant appeals from an order denying his alternative motion for judg- 

notwithstanding the verdict or for a new trial. 

1. At 6 o'clock p. m. on February 24, 1927, one Sechter parked his automo- 
truck in a business section of St. Paul on the north side of University 

In violation of a statute, the red tail light on the truck was not 

Sechter intentionally left it in that condition. The avenue was well 
on both sides by electric street lamps standing about 15 feet high and 
117 feet apart, each located about one foot from the curb. There were 
automobiles parked in the same block ahead and behind Sechter’s truck. 
About 8 o’clock that evening defendant, Christenson, was proceeding west- 
ward on the avenue in a Ford roadster. With him were two women, one sit- 
ting on the lap of the other. His car was inclosed by curtains with windows 
therein, and had the usual windshield in front. He was driving about 20 miles 
an hour. A small bolt to which the auto top was fastened protruded from the 
body of the Ford just behind the door. The bolt struck the left rear portion 
of the truck platform. The force of the collision pulled the top off the Ford 
and broke the windshield. The car was otherwise damaged. One of the women 
was thrown to the pavement and sustained serious injuries. 

The injured woman brought an action in the district court of Ramsey 
county against Sechter, who at the time of the accident was insured by the 
plaintiff herein. Plaintiff defended in that action and subsequently paid a judg- 
ment in the sum of $3,330.08. This action was brought by plaintiff, which had 
been subrogated to Sechter’s rights, to recover contribution to the extent of 
one-half of the amount so paid. At the first trial there was a verdict for de- 
fendant. A new trial was granted. On such new trial defendant’s motion at 
the close of the evidence for a directed verdict was denied; plaintiff had a ver- 
dict for $1,665.04. 


ithe r 


[1-3] For the purposes of this case there is no question as to Sechter’s neg- 


ligence. The jury rightly concluded from the evidence that the defendant was 
guilty of negligence. He had not, however, violated a statute. The determina- 
tive question here involved is as to whether, under the facts stated, plaintiff, 
as a successor in interest to Sechter, was entitled to contribution from defend- 
ant. 

2. It is the general rule, as stated in Underwriters at Lloyds vy. Smith, 166 
Minn. 388, 208 N. W. 13, 14, that “there is no right of contribution between 
wrongdoers, and that the fact that one wrongdoer has been compelled to re- 
spond in damages for the wrong gives him no claim against other wrongdoers 
which the courts will recognize or enforce.” 

This general rule, however, has been modified in many jurisdictions. 13 C. 
J. p. 830, and cases cited in note 19. A modified rule was adopted by this 
court in Ankeny v. Moffett, 37 Minn. 109, 33 N. W. 320, and has since been 
followed. In that case the court said that the general rule is applicable “only 
where the person seeking the contribution was guilty of an intentional wrong, 
or, at least, where he must be presumed to have known that he was doing an 
illegal act.” Contribution was there permitted because the party seeking con- 
tribution had not been guilty of an intentional wrong or bad faith, or of any 
illegal act, and had been guilty of mere negligence. In Engstrand v. Kleff- 
man, 86 Minn. 403, 90 N. W. 1054, 91 Am. St. Rep. 359, it is held that there 
is no right of contribution where the wrong complained of was intentional. 
In Mayberry v. Northern Pacific Ry. Co., 100 Minn. 79, 110 N. W. 356, 12 L. 
R. A. (N. S.) 675, 10 Ann. Cas. 754, it is stated that the general rule does not 
ipply to torts which are the result of mere negligence. In the well-considered 
case of Underwriters at Lloyds v. Smith, supra, the syllabus reads: ‘Where 


at 


ie ground of liability is simply the negligence of each while engaged in law- 
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ful undertakings, the one who has been compelled to respond in damages 
therefor may enforce contribution from the others.” The opinion cites and 
states the substance of the holding in Ankeny v. Moffett, supra, and concludes 
by saving that the rule there stated is adhered to. 

The modified rule has been stated in various terms by different courts and 
text-writers. The text-writer in 13 C. J. p. 830, § 21, states: “The rule that 
wrongdoers cannot have redress or contribution against each other is con- 
fined to cases where the person seeking redress must be presumed to have 
known that he was doing a wrongful act, or where the wrong committed was 
n itself illegal.” 

Cooley on Torts (3d Ed.) p. 258, states: “An attempt has been made in 
some cases to lay down a general rule by which it may be determined in every 
case whether the party is or is not entitled to contribution. Thus, in Ohio, the 
iudicial conclusion is that ‘the common sense rule and the legal rule are the 
same, namely, that when parties think they are doing a legal and proper act, 
contribution will be had, but when the parties are conscious of doing a wrong, 
courts will not interfere.” (Citing Acheson v. Miller, 2 Ohio St. 203. 50 Am. 
Dec. 663.) The author continues: “This statement is a little inaccurate, in 
that it denies redress in the cases only in which parties are conscious of wrong 
doing. There are many cases in which the absence of conscious wrong would 
not excuse a man either in law or morals An English case states the rule 
more concisely as follows ‘The rule that the wrongdoers cannot have re- 
dress or contribution against each other is confined to cases where the person 
seeking redress must be presumed to have known that he was doing an unlaw- 
ful act.’ (Citing Adamson vy. Jarvis. 4 Bing. 66.) If he knew the act was il- 
legal, or if the circumstances were such as to render ignorance of the illegality 
inexcusable, then he will be left by the law where his wrongful action has 


placed him.” 


In Ellis v. C. & N. W. Ry. Co., 167 Wis. 392. 167 N. W. 1048, 1053, the 
rule is stated that, “where the element of moral turpitude is not involved and 
there is no willful or conscious wrong between the parties against whom a 
1udgment in a tort action is recovered, there may be contribution between the 
tort-teasors. 

The effect of these decisions is that, in negligence cases, one seeking con- 
tribution from another joint tort-feasor is not barred from recovery by the fact 
that he was guilty of ordinary negligence in the matter, but, if his negligence 
amounted to an intentional wrong, or if he knew or is presumed to have known 
that he was doing an unlawful act, which constituted the negligence for which 
he was held liable, then he is not entitled to contribution. In some cases from 

ther courts, the language used would indicate that to bar recovery the party 
ceking contribution must have been guilty of a willful or conscious wrong, or 
an act evincing moral turpitude. But the terms are generally used disjunctive- 
Vv, meaning one or the other 

Attention has been called to no case holding that, where the act was a 
is wrong or a known violation of law, it was further neces- 
sary to prove that it showed or constituted moral turpitude. Moral turpitude 
has reference largely to moral character and state of mind, and is difficult to 
prove. A known and intentional violation of a statute, especially in autom« 
hile cases. may or may not show moral turpitude. If we should say that, in 
rder to bar contribution in a case of this kind, moral turpitude must be 
shown, very little would be left of any rule barring contribution. We think 
the better rule is stated by Justice Mitchell, in Ankeny v Moffett, supra, and 
since followed in this state, that, where the one seeking conribution was guilty 
f an intentional wrongful act or knowingly committed an illegal act, he should 
he denied contributios And the term “illegal act” is here used in the sense 
of a violation of statutory law, as distinguished from common-law negligence 

Coming then to the facts in this case, it appears to be undisputed that the 


willful or conscio1 





negligence of Sechter, in whose shoes the plaintiff stands, consisted of his 
parking his truck on a public street in the nighttime, knowing that there was 


no rear or tail light burning thereon. There was a violation of statute. Gen 


St. 1923, § 2705: Mason’s Minn. St. 1927, § 272054 This was an illegal act and 


: 
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a conscious and intentional wrong on his part, and contribution on his behalf 
cannot be sustained 

The court erred in instructing the jury, in effect. that, before contribution 
hould be denied, it must appear that Sechter’s negligence consisted of a will- 
ful and wrongful act amounting to moral turpitude. But, that aside, on the 
record before us, defendant was entitled to a directed verdict and to judgment 
notwithstanding the verdict. 

Respondent states that, in the case of Underwriters at Lloyds v. Smith, su- 

the person on whose behalf contribution was sought was held negligent 

cause of his violation of a traffic law. But the case was here on demurrer 

the complaint, and in the complaint only common-law negligence, or negh- 
gence in general terms, was charged. Our opinion in that case makes no refer- 
ence to any negligence except ordinary negligence. No reference is made to 
ny statute or traffic law. 

Perhaps there may be some confusion as to the difference between an in- 
tention to inflict injury on a particular person or persons and a known or in- 
tentional violation of a statute intended for the protection of a class of per- 
sons. Where there is a known and intentional violation of statute, and one 

whose protection the statute was enacted is injured thereby, the violation 

the statute 1s a known and intentional wrong. There is rarely in these cases 
an intent to injure any particular person. Such intention is not necessary. 

The defendant, Christenson, was not charged with anything other than 
common-law or ordinary negligence. He violated no statute. What the result 
would be if defendant had also been guilty of a violation of statute, constitut- 
ng an intentional wrong, need not here be considered. 

The order appealed from is reversed, and judgment will be entered for de- 
tendant 

Reversed. 

COWELL v. EMPLOYERS’ INDEMNITY CORPORATION. No. 29232 

Supreme Court of Missouri, Division No. 2. Dec. 20, 1930. 
34 Southwestern Reporter (2d) 705 
4. INSURANCE. 

Insurer under liability policy covering truck /ield not justified in withrawing 
rom defense of suit against insured, in view of facts disclosed by insured with 
reference to operation of automobile. 

Insured at first denied that he had been operatnig car at time of acci 
dent, and subsequently after suit had been commenced against him and be 

fore trial admitted that he was in fact operating automobile at time. Pro 

ision in policy required insured to furnish insurer all information within 

his knowledge concerning accident and to render co-operation and assistance 

upon request of insurer. It was not shown that such request had been 

made. Furthermore, policy provided for ro penalty upon insured’s failure t 

comply with foregoing conditions. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

5. INSURANCE. 

Insurer, under liability policy covering truck, having assumed defense of suit 
gainst insured, waived right to claim injury was not covered by policy 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

\ppeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

Garnishment proceeding by Edmund W. Cowell against the Employers’ In- 
lemnity Corporation, garnishee of Daniel Pupillo. Judgment for plaintiff, and the 

rnishee appeals. 

Affirmed. 

Taylor Chasnoff & Willson and Hugo Monnig, Jr., all of St. Louis, for appellant. 

\rthur Stahl, Eugene Andrews, and James J. O’Donohoe, all of St. Louis, for 
respondent. 

Coorty, C. 

This is a garnishment proceeding in which plaintiff recovered judgment for 
$7,998.33 against garnishee, Emplovers’ Indemnity Corporation, from which 


the 
tter appealed 
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In February, 1917, the Western Indemnity Company of Dallas, Tex., issued 
to Daniel Pupillo an automobile indemnity tmsurance policy insuring him for a 
period of one year against loss by reason of lability on account of personal in- 
jury done to others through the rep and use of a certain Ford automobile 
truck described in the policy, the amount of liability for one person being limited to 
$5,000. Pupillo struck and injured plaintiff with his truck. Plaintiff sued, 
June, 1918, recovered judgment against Pupillo for $7,500 on account 
juries. That judgment was revived in 1927, 


and 


and in 
of said in- 
whereupon execution was sued out, 
the present defendant, which had taken over the assets and 


assumed the lia- 
bilities of the Western Indemnity Company 


, Was summoned as garnishee. Plaintiff 
filed interrogatories which garnishee answered under oath. Plaintiff then filed 
denial of granishce’s answer, and to such denial garnishee filed reply, as provided 
hy section 1864, R. S$. 1919. Since the issues to be tried in this proceednig are 
presented by plaintiff's said denial and garnishee’s reply thereto (section 1864, 
supra), we need not further note the interrogatories and garnishee’s answer thereto. 

The pleadings on both sides are long, especially plaintiff's. In his denial he 
pleads in extenso the facts upon which he relies for recovery. He pleads the issu- 
ance to Pupillo of the policy of insurance by Western Indemnity Company; that 
while said policy was in force he was injured by being struck by the truck therein 
described while same was being operated by Pupillo, within the coverage of the 
policy; that he brought suit in the circuit court of the city of St. Louis to recover 
for the injuries so sustained, and recovered judgment for $7,500 against Pupillo, 
the suit and the resulting judgment being fully described; that insured had com- 
plied with and performed all provisions of the policy on his part; that no appeal 
was taken from the judgment; the revivor of the judgment; that Western Indemnity 
Company thereby became liable for $5,000 of the judgment, which was the amount 
of the policy for injuries to one person; that when his said suit was filed Western 
Indemnity Company assumed the defense thereof for Pupillo as it agreed by the 
policy to do, filing answer for Pupillo and continuing in the defense until shortly 
before the trial when it wrongfully and without notice to Pupillo withdrew from 
the defense; that about March, 1921, garnishee, Employers’ Indemnity Corporation, 
by contract, in consideration of all the assets of every kind of Western Indemnity 
Company, assumed all liabilities of the latter, including the liability under th« 
policy issued by the latter to Pupillo. Judgment was prayed for the $5,000, plus 


interest thereon from date of rendition of the judgment in the suit aganist Pupilio, 
plus costs of that suit. 


a 


In plaintiff's said denial the policy issued by Western Indemnity Company to 
Pupillo is referred to as policy No. A19429, “which is herewith filed, marked 
‘Exhibit A’ and made a part hereof as much so as if fully set forth herein,” and it 
is alleged: 

* * * That by the terms of said policy, in consideration of the pre- 
miums stated in said policy, Western Indemnity Company of Dallas, Texas, prom- 
ised and agreed, amongst other things, the following: 


“(1) To unconditionally indemnify Daniel Pupillo against loss by reason of 
the liability imposed by law upon Daniel Pupillo for damages on account of bodily 
injuries accident ally suffered or alleged to have been suffered while said policy is in 
force by any person or persons by reason of the ownership, maintenance or use of 
Ford truck motor number 1561638, year built, 1917, gasoline power, which said 
truck is enumerated and described in item number 5 of the schedule of statements, 
forming part of said policy and while being used for Private pleasure or delivery 
purposes within the limits of the United States or Canada; that the liability of 
Western Indemnity Company of Dallas, Texas, from loss resulting in bodily in- 
juries to or in the death of one person is limited by said policy to five thousand 
dollars ($5,000.00), and interest thereon, and subject to the same limit for each 
person, the total liability of Western Indemnity Company of Dallas, Texas, for 
loss from any one accident resulting in bodily injuries to or in the death of more 
than one person is limited to ten thousand dollars ($10,000), regardless of the 
number of persons injured. 


“(2) To defend in the name and on behalf of Daniel Pupillo any suits, even 
if groundless, brought against Daniel Pupillo to recover damages on 


account 
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bodily injuries to any person or persons by reason of the ownership, mainten- 
ance or use of the automobile above described. 

“(3) To pay, irrespective of the limits of liability as aforesaid, all costs 
taxed against Daniel Pupillo in any legal proceeding defended by the company, 
and all interest accruing after entry of judgment upon such part thereof, as shail 
not be in excess of said liability. 

“(4) Western Indemnity Company reserves the right to settle any claim or 
suit, and prohibits Daniel Pupilio from voluntarily assuming liability, interfering 
in any negotiations or legal proceedings conducted by Western Indemnity Com- 
pany of Dallas, Texas, on account of any claim; and prohibits Daniel Pupillo, too, 
from settling any claim or incurring any other expense except at his own cost 
and with the written consent of Western Indemnity Company of Dallas, Texas, 
previously given.” 

The part of garnishee’s reply pertinent to the issues on this appeal are as fol- 
lows: 

“Comes now Employers’ Indemnity Corporation, garnishee herein, by leave 

f Court and for its reply to plaintiff’s denial of garnishee’s answer, denies each 
and every allegation in said denial contained. 

“Further replying, garnishee states that by the terms of the policy mentioned 

plaintiff's denial, Western Indemnity Company agreed only to indemnify the as- 
sured named therein against loss by reason of the liability imposed by law upon 
the assured for damages on account of bodily injuries by reason of the owner- 
ship, maintenance or use of the automobile mentioned in said policy; that said policy 
is a policy of indemnity not against the liability imposed by law, but only against 
ss by reason of the liability imposed by law. Said policy further contains a pro- 
vision that no action shall lie against Western Indemnity Company to recover 
under any of the agreements therein contained, unless brought by the assured 
therein mentioned personally to recover money actually expended by him in satis- 
faction of claim or liability imposed by due process of law resulting from injuries 
actually caused by reason of the ownership, maintenance and use of the auto- 
mobile mentioned in the policy, and that in no event shall any such action lie until 
after a judgment by a court of last resort against the assured shall have been 
paid and satisfied. 

“Further replying, garnishee states that the judgment mentioned in plaintiff’s 
lenial, recovered by plaintiff against Daniel Pupillo in the Circuit Court of the 
City of St. Louis, Missouri, has not been paid nor satisfied, and that by reason 
thereon (thereof) no liability exists under the terms of said policy. 

“Further replying, garnishee states that the Circuit Court of the City of St 
Louis, Missouri, is not a court of last resort and that no appeal was taken from 
the judgment recovered by plaintiff against Daniel Pupillo in the Circuit Court 
f the City of St. Louis, Missouri; that there is no judgment against Danicl Pupillo 
n favor of plaintiff by a court of last resort, as provided under the terms of said 
policy 

“Garnishee further states that said policy provided that whenever requested 
by Western Indemnity Company the assured mentioned therein shall aid in effect- 
ng settlements, securing information and evidence, the attendance of witnesses and 
prosecuting appeals and shall at all times render to Western Indemnity Company 
ill co-aperation and assistance within the assured’s power. Garnishee states that 
Pupillo breached the terms of said policy in that he failed to give to West- 
ern Indemnity Company all the information and evidence concerning the accident 
mentioned in plaintiff’s denial within his knowledge and failed to render to West- 
ern Indemnity Company all co-operation and assistance with reference thereto 
within his power, but on the contrary did represent to Western Indemnity Company 
a false and untrue set of facts respecting said accident in this, that the said Daniel 
Pupillo represented that at the time of said accident the automobile mentioned in 
said policy was not being driven by him or by anybody in his behalf and with his 
knowledge and consent, but on the contrary said automobile, at the time of said 
iccident, was stolen and was being operated by some person unknown to the said 
Daniel Pupillo; that just prior to the trial of the cause of plaintiff against said 
Daniel Pupillo, said Daniel Pupillo informed Western Indemnity Company that at 
the time of said accident he, the said Daniel Pupillo, was operating the automobile 
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involved therein; that by reason of the breach of satd policy of insurance, as afore- 


said, no liability existed by virtue of said policy, and said Western Indemnity Com- 
pany withdrew from the defense of said suit against Daniel Pupillo, and that said 
Western Indemnity Company in withdrawing, as afcresaid, did so solely because of 
said breach of the policy on the part of Daniel Pupillo, and that in so withdrawing 
said Western Indemnity Company waived none of its rights under said policy. 
Said Western Indemnity Company notified said Daniel Pupillo of its withdrawal 
as aforesaid in time for the said Daniel Pupillo to secure other counsel 


to repre- 
sent him at the trial of said cause.” (Italics curs. ) 


Plaintiff filed a reply to garnishee’s reply, in which he reasserted that Western 
Indemnity Company had by its policy contract agreed to defend any suit brought 
against Pupillo and reserved the right to control the defense and prohibited Pupillo 
from settling the case: that said company refused to continue the defense after 
having undertaken it and refused to appeal from the judgment, and plaintiff also 
denied that Pupillo had made any false statement to Western Indemnity Com- 
pany or failed to furnish it all assistance within his power in connection with the 
defense of his case 

The evidence was nearly all documentary. Plaintiff introduced the record of 
the proceedings in the circuit court resulting in the judgment, including the pleadings 
and judgment in that case; the proceedings reviving the judgment; the policy in 
question; and the contract between Western Indemnity Company and garnishee 
whereby the latter took over the assets and assumed the liabilities of the former. 
It was formally admitted that no appeal was taken from the judgment against 
Pupillo, and that the judgment had not been paid. In addition, Pupillo was called 
as a witness by plaintiff and testified that the policy was issued to him, and that 
the truck therein described was his and the only truck he then owned, but, when 
asked if that was the truck that struck plaintiff, said he did not remember striking 
plaintiff. He was not cross-examined. 





At the close of plaintiff’s evidence garnishee requested an instruction directing 
a verdict in its favor which the court refused and garnishee stood upon its demur- 
rer declining to introduce evidence. The court then at plaintiff’s request directed 
the jury to return a verdict for plaintiff for $5,000, with interest thereon at 6 per 
cent. per annum from June 7, 1918 (the date of the judgment against Pupillo), 
which was done, the aggregate amount of the verdict being $7,998.33 

Appellant assigns error in three things, viz.: (1) That plaintiff failed to make 
a prima facie case under the insuring clause of the policy because his evidence did 
not show “a risk and cause of loss insured against’: (2) that the court’s action 
directing a verdict for plaintiff erroneously deprived appellant of its right to have 
the jury pass upon the oral evidence: (3) that the court erred in admitting in evi- 
dence the policy issued by Western Indemnity Company to Pupillo without proof 
of “the execution thereof by the persons purporting to sign the same,” or of their 
authority so to act for said company 

[1, 2] I. Appellant’s third assignment of error cannot be sustained. There 
was no objection to the introduction in evidence of the policy on the ground that 
it was not shown to have been executed and issued by the Western Indemnity 
Company, and garnishees pleading amounts to an admission that it had been ex- 
ecuted and issued by that company. 

When the policy was offered in evidence the only objection offered was that 
it had not been properly identified. That objection is not urged here and could 
not be successfully urged, because the policy was sufficiently identified as the 
one referred to in plaintiff's denial to justify its admission as against that objec- 
tion, even if that fact had not been admitted by appellant's pleading, as we think 
it in effect was. The objection that the policy was not properly identified is not 
equivalent to the objection now urged that its execution had not been shown Be- 
sides, as stated, appellant's pleading amounts to an admission of its execution. In its 
reply appellant pleads that “by the terms of the policy mentioned in plaintiff's denial 
Western Indemnity Company agreed,” etc; that “said policy is a policy of indem- 
nity,” ete.; that “said policy further contains a provision,” etc. Other similar re- 
ferances to the policy occur in the reply (see italicized portions of reply above 
quoted), all referring to the policy as an operative contract of the Western In- 
demnity Company, which it could not be if it had not been executed, and assigning 
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reasons why there was no liability under it, none of which suggest that it had not 
been duly executed and issued. 

It is true that the reply begins with a general denial. But “the plea of general 
lenial does not raise an issue where it is followed by a special plea of confession and 
woidance.” State ex inf. v. Delmar Jockey Club, 200 Mo. 34, 65, 92 S. W. 185, 98 
S. W. 539, 541, and cases cited. See also Holt v. Hanley, 245 Mo. 352, 149 S. W. 1; 
Howey v. Howey (Mo. Sup.) 240 S. W. 450, 451: Ornellas v. Moynihan (Mo 
App.) 16S. W. (2d) 1007. In State ex inf. v. Delmar Jockey Club, supra, the court 
juotes approvingly from Price v. Morning Star Mining Co., 83 Mo. App. loc. cit. 
474, as follows: “It is a rule of pleading that a general denial is overcome by a sub- 
sequent confession and attempted avoidance. McCord v. Railway, 21 Mo. App. 95 
It is a further rule that where a pleading is ambiguous it is to be taken most strongly 
in its Interpretation against the pleader. The defenses pleaded by the answer are 
‘learly inconsistent, and should have been stricken out in the court below (Darrett 
v. Donnelly, 38 Mo. 493, and Adams vy. Trigg, 37 Mo. 142), but as they were allowed 
to stand without objection we must now regard the first, the denial, as overcome by 
that of the subsequent confession and avoidance.” 

Under the rule announced in the above-cited cases, appellant’s reply must be 

mstrued as admitting the execution of the policy 

[3] II. For like reasons the reply amounts to an admission of the facts which 
appellant claims in its first assignment of error were not proved. That assignment 
is based upon the contention that plaintiff “failed to make a prima facie case under 
the insuring clause of the policy and failed to introduce evidence tending to show a 
risk and cause of loss insured against,” because (a) there was no evidence that the 
person injured was not in the employment of the insured at the time of the accident, 
or (b) that the insured automobile was being used for the purposes defined in the 
policy, or (c) that the insured automobile was the same automobile involved in the 
accident. Those facts are fully alleged in plaintiff's denial, and the general denial 
with which appellant’s reply begins, standing alone, would join issue thereon. But 
in this respect as in regard to the execution of the policy we think the general denial 
is waived or overcome by the special plea that follows it and which is inconsistent 
therewith 

The insuring clause of the policy as pleaded by plaintiff does not relieve insurer 
from liability for injuries to persons in the employ of the insured. As pleaded and 
is written in the policy it applies to injuries suffered “by any person or persons.” 
There was an indorsement attached to the policy when issued by which it is provided 
that “the words ‘by any person or persons’ appearing in Section one (1) of the 
insuring clause of this policy are hereby amended to read ‘by any person or persons 
not employed by the insured,’ ” by virtue of which appellant now insists the insuring 
clause must be construed as though it originally contained said exception, and that 
the burden rested on plaintiff as part of his case to prove that he was not employed 
by assured and was therefore within the class to which the policy applied. 

In its reply appellant refers to the policy mentioned in plaintiff's denial, and, 
as we have held above. in effect admits the execution and issuance of the policy. 
\s pleaded by plaintiff. the policy does not contain the exception or amendment 
now urged by appellant. Appellant says nothing in its reply about such amend- 
ment nor anything indicating an intention to deny that plaintiff had correctly plead- 
1 the insuring clause. It then proceeds to allege affirmative reasons because of 
which it asserts nonliability, viz., that the judgment obtained against Pupillo had 


not been paid by him, that it was not a judgment of a court of last resort, and 
that Pupillo had violated the terms of the policy by falsely claiming at first that 
the “automobile mentioned in said policy” was not being driven by him at the 
time of “said accident.” It further alleges that Western Indemnity Company, af- 
ter having assumed the defense of the suit against Pupillo, withdrew therefrom 
ely because of said alleged breach of the policy by Pupillo. There is a further 
plea in appellant’s reply, viz., a plea of res adjudicata, which we have not set out 
hecause not urged here and apparently abandoned. In that plea appellant alleges 
that, after judgment was obtained against him, Pupillo sued Western Indemnity 
Company to recover on the policy, and that said company pleaded as its defense 
the above-mentioned alleged breach of the policy by Pupillo, that the judgment 
had not been paid, and that it was not a judgment of a court of last resort—the 
same defenses now asserted by the garnishee 
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A pleading similar to this was considered in Holt v. Hanley, supra, an action 
by a widow for admeasurement of dower. There the plaintiff’s petition alleged 
her marriage to Holt and his death, that he was seized of the land, etc. The ans- 
wer was a general denial followed by a plea setting forth certain facts, and that, 
“on account of the facts oe the plaintiff had no dower interest. The 
court said (245 Mo. loc. cit. 359, 149 S. W. 1, 3): “We think that this answer nec- 
essarily admits the marriage = plaintiff and death of her husband, as stated in 
the petition, by affirmatively placing the defense squarely upon the new matter 
pleaded in avoidance.” That principle is applicable to appellant’s pleading in this 
case, not only as to plaintiff's failure to prove that he was not an employee of the 
insured, but as to the further contention that the proof did not show that the au- 
tomobile was being used for a purpose within the provisions of the policy or that 
it was the automobile therein described. See, also, other cases cited on this sub- 
ject in par I hereof. 


[4] For another reason it was unnecessary for plaintiff to make proof of such 
facts. Appellant’s reply admits that Western Indemnity Company assumed charge 
of the defense of the suit against Pupillo, as provided in the policy. It later with- 
drew from the defense and refused further to defend. It assigns as the sole rea- 
son for such withdrawal that Pupillo had violated the contract by denying at first 
that he had been operating the car at the time of the accident, although he 
later and before trial told meuced the truth, viz., that in fact he had been 
operating it. It is alleged that such conduct constituted a failure on Pupillo's 
part to furnish insurer all the information within his knowledge concerning the 
accident and to render co-operation and assistance; hence was a breach of the con- 
tract on his part. It is pleaded that the policy provides that upon request of in- 
surer the assured shall furnish such information and render co-operation and as- 
sistance. But it is not pleaded that such request had been made, or that under the 
terms of the policy any forfeiture or penalty of any kind shall follow failure of 
the insured to comply with that provision, or that such failure will release in- 
surer from the duty to defend or from liability. The policy provides that upon 
request assured shall do the things mentioned, but is silent as to the effect of his 
failure so to do. Appellant did not plead or claim that the alleged withholding 
until “just before the trial” of information that Pupillo was driving the car pre- 
vented it from making any defense it might otherwise have made, nor that it 
could not have obtained a postponement of the trial had it so desired. It pleaded 
that it notified Pupillo of its withdrawal in time for him to secure other counsel 
to represent him at the trial. If that be true, did it not still have time itseif to 
make whatever preparation could be made to meet the situation presented by Pu- 
pillo’s revelation of the facts, even though that revelation was somewhat belated? 
That Pupillo was guilty of the conduct thus attributed to him is not a conceded 
fact. news allegations of appellant’s reply are expressly denied by plaintiff in a 
reply filed by him to ———— S reply, and appellant offered no evidence to prove 
the alleged facts, the burden of proving which rested upon it. But had those all 
gations of appellant's reply been proved or admitted we think they would 
stitute justification for appellant’s withdrawal from the defense. See Ornel 
Moynihan, supra. We need not consider what might have been the effect of 
alleged misrepresentation with respect to appellant’s duty to proceed with the de- 
fence or its right to withdraw therefrom if it had been alleged and shown that 
the misrepresentation disabled or prejudiced appellant in making a defense or ii 
the correct information when given had shown a state of facts under which the 
insurer would not have been liable, No such facts are alleged in this case. 


[5] It stands admitted by the pleadings therefore that Western Ind mnity 
Company assumed the defense of the suit against Pupillo pursant to the terms of 
the policy, preventing him from conducting his own defense or making any set 
tlement. Its unjustified withdrawal from the defense was not put upon the ground 
that the injury was not within the coverage of the policy. Having thus assumed 
charge of the case against Pupillo, we think Western Indemnity Company waived 
the right or estopped itself to claim that the injury was not within the coverage 
of the policy, wherefore appellant standing in its shoes is In no better case in that 
respect. See Fairbanks Canning Co. v. Guaranty & Acc. Co., 154 Mo. App. 327, 
133 S. W. 664, a well-reasoned decision in which the question is discussed at length 
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authorities are cited; Rieger v. London Guar. & Acc. Co., 202 Mo. App. 184, 


215 S. W. 920, and cases cited; Ornellas vy. Moynihan, supra. 

For the reasons above stated it was not necessary for plaintiff to offer evi- 
nee that the insured automobile was the one involved in the accident, that it was 
eing used for purposes authorized by the policy, and that plaintiff when mjured 
as not in the employ of the assured, regardless of where the burden of proof 

rested as to those matters. Appellant’s demurrer was properly overruled. 

(6-9] III. Appellant’s remaining assignment is that by directing a verdict for 
laintiff the court erroneously denied appellant the right to have the jury pass 
pon the credibility of the oral testimony, short and uncontradicted though it was. 

That contention would demand most serious consideration if there were any facts 
essary to make out plaintiff’s case, the existence of which was shown only by 
parol evidence or by any disputed evidence. But if we have correctly construed 
the pleadings, there are no such facts in this case. The facts are all established by 
indisputable documentary evidence, and, as we have above held, by admissions in 
the pleadings, and therefore there was no issue of fact to be submitted to the jury. 
It was for the court, not the jury, to construe the pleadings and contracts. Wen- 
dorff, Adm’r, v. Mo. State Life Ins. Co., 318 Mo. 363, 1 S.W.(2d) 99, 57 A. L. R. 
15. Plaintiff did introduce some parol evidence, as above shown, but such testi- 
y merely tended to prove facts which we have held were, in effect, admitted 
by the pleadings and therefore needed no proof, and such testimony may be dis- 
regarded. This point is therefore ruled against appellant. 

[V. Appellant has apparently abandoned all of the defenses presented by its 
reply in the trial court. The contentions as to nonliability on the grounds of Pu- 
pillo’s alleged breach of contract, and that the judgment was not a judgment of a 
court's ruling and judgment not being here assailed on those grounds, we need not 
this court, nor is there any assignment of error predicated thereon. The trial 
court’s ruling and judgment not being here assailed on those grounds, we need not 
discuss them. The points urged for reversal we find to be without merit. 

The judgment of the circuit was for the right party, and should be affirmed. 
It is so ordered. 

Davis, C., concurs. 

Per Curiam, 

The foregoing opinion by Cooley, C., is adopted as the opinion of the court. 

All concur, except Blair, P. J., not sitting. 


mo} 
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CURTIS v. INDEMNITY CO. OF AMERICA. No. 28823. 
Supreme Court of Missouri, Division No. 1. March 31, 1931. 
37 Southwestern Reporter (2d) 616. 


1. INSURANCE. . 

Paragraph of insured’s petition, alleging agreement by defendant insurance 
company’s adjuster on amount of loss, held not bad as pleading independent, 
separable agreement without new consideration. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

3. INSURANCE. 

Instructions to find for plaintiff in amount of policy sued on, if adjuster 
agreed that loss equaled such amount, held not reversible error as authorizing 
recovery on adjuster’s promise that defendant would pay such amount. 

The policy provided that amount of loss should be ascertained by 
agreement of parties, or by appraisers, if they disagreed. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

4. INSURANCE. 

Plaintiff in action on automobile fire policy eld not required to plead and 
prove affirmatively that defendant’s adjuster had authority to agree on amount 
f loss. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

5. INSURANCE. 


Fire insurance company’s adjuster is company’s representative in settlement of 
losses, and his acts within apparent scope of authority are binding on company. 


(For other cases, see Insurance, Dec. Dig. § 565.) 
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6. INSURANCE. 

Plaintiff's testimony, in action on automobile fire policy, that defendant’s 
adjuster agreed on amount of loss, held admissible. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

9. INSURANCE. 

Letter from insurance company’s attorney to adjustment company, of which 
one alleged to have agreed on amount of loss was chief adjuster, held admissible 
to show his employment by insurer to adjust loss. 

The letter stated that insurer had received letter from local agent, 
reporting loss with advice to turn over matter to recipient for adjustment, 
and that writer trusted matter would have recipient’s urgent and most 
careful attention. 


eamnanes~5 


eee: 


(For other cases, sce Insurance, Dec. Dig. § 565.) 

10. INSURANCE. { 

Special limitation on adjuster’s authority in letter to him from insurer’s 
attorney was not binding on insured not shown to have known thereof 

The letter directed adjuster not to adjust loss without forwarding 
recommendations to insurer, unless he thought adjustment so reasonable 
that it could not be turned down. 

(For other cases, see Insurance, Dec. Dig. § 565. 

11. INSURANCE. 

\djuster’s letter, reporting to insurer, held admissible on issue of vexatious 
refusal to pay loss as tending to show insurer’s knowledge of merit of claim 
value of insured automobile, and amount of loss. 

lhe letter contained a full and complete report of adjuster’s investiga 
tions and amount of loss, itemized list of extra equipment and_ special 
accessories on insured automobile, and original cost thereof to insured 
when delivered, and stated adjuster’s opinion that loss was purely acci 
dental and honest and exceeded amount of insurance, that automobile 
was worth more than such amount at time of fire, and that it was com- 
plete ly de stroyed 
(For other cases, see Insurance, Dec. Dig. § 648[1].) 

12. INSURANCE. 

\djuster’s letter, reporting to insurer, held admissible as tending to corroborate 
nsured’s testimony that adjuster agreed that loss exceeded amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

14. INSURANCE. 

Evidence of value of insured automobile when destroyed by fire he/d properly 
excluded as ignoring agreed value thereof when policy sued on was issued (Rev. 
St. 1919, § 6239). 

(For other cases, see Insurance, Dec. Dig. § 660.) 

16. INSURANCE. 

Insurer's vexatious refusal to pay loss is for jury, if evidence w 
reasonable inference that refusal was without reasonable or probabk 
excuse { Re V. St 1919, § 6337). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

17. INSURANCE. 
. : : Waele es i ae aie 

Insurer's vexatious refusal! to pay loss held for jury in action on automobile 
fire policy (Rev. St. 1919, § 6337). 

There was evidence that automobile was destroyed by fire because 
insured’s carelessness in permitting lighted cigarette to fall into gasoline he 
was pouring into tank, the policy indemnified insured against loss by fre 
from any cause whatsoever, and insurer never claimed that insured will- 
fully and intentionally destroyed automobile or that there was fraud or 
fraudulent collusion by insured and insurer's adjuster in adjusting amount 
( f loss. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. | 
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\ction by Ed Curtis against the Indemnity Company of America, a corpora- 
Judgment for plaintiff, and defendant appeals. 
\ffirmed. 
\V. E. Moser and Hensley, Allen & Marsalek, all of St. Louis, for appellant. 
C. W. Crossan, of Kansas City, and Jeffries, Simpson & Plummer, of St. 
Louis, for respondent 
Seppon, C. 


Plaintiff (respondent here) instituted this action in the circuit court of the city 
St. Louis on Nevember 16, 1925, to recover from the defendant insurance com- 
ny (appellant here) for the total loss and destruction by fire of Pierce Arrow 
roadster automobile owned by plaintiff, who was insured against loss of said 
utomobile by fire under a written policy of insurance issued by defendant in 
onsideration of the payment by plaintiff of a stipulated premium fixed by 
efendant. 


1 
1 


The petition alleges, in substance, that defendant is a corporation organized and 
existing under the laws of Missouri, and is engaged in the business of insuring 
persons against loss and damage of property by fire and other hazards; that on 
March 3, 1923, in consideration of a premium of $33.75 paid to defendant by plain- 
tiff, the defendant did insure plaintiff in the sum of $7,500 against loss and dam- 
ve by fire arising from any cause whatsoever, within the limits of the United 
States, upon a certain Pierce Arrow roadster automobile, for a term of one year 
heginning on March 3, 1923, and ending on March 3, 1924, in accordance with 
the terms and conditions of a certain contract or policy of insurance, a verified 
opy of which is attached to the petition: that on January 5, 1924, while said 
‘ontract of insurance was in full force and effect, the said automobile, owned by 
plaintiff, and so insured by defendant, was totally destroyed by fire at or near 
Yates Center, Kan.; that plaintiff was the sole owner of said automobile at the 
time it was totally destroyed by fire, at which time said automobile was of the 
value of $7,500, and in excess thereof; that plaintiff had performed all of the terms 
and conditions of said contract of insurance required to be performed by him, and 

February 26, 1924, had made, executed, and delivered to defendant a sworn 
proof of loss; that, according to the terms of said contract of insurance, the 
amount of defendant’s liability thereunder was $7,500, which amount was pavable 
to plaintiff sixty days after the latter date; that plaintiff had frequently demanded 
t defendant the payment of said sum and amount, but that defendant had refused 
ind failed to pay the same, or any part thereof; and that said failure and refusal 
to pay on defendant's part is vexatious. In addition to the foregoing, the petition 
ontains the following paragraph: “That shortly thereafter (i. e., after the fire) 
the defendant sent its adjuster to visit the premises and view the destroyed auto- 
nobhile, and thereupon said adjuster agreed and acknowledged to the plaintiff that 
said car was totally destroyed by fire, and that the loss and damage thereon was 

the amount of Seven Thousand Five Hundred Dollars ($7,500.00), and in 

cess thereof, and that the defendant was indebted to said plaintiff in the sum of 
Seven Thousand Five Hundred Dollars ($7,500.00), the full amount of its liability 
der said contract of insurance, and said adjuster informed the plaintiff that 
defendant would shortly thereafter pay and discharge its obligation in the 
sum of Seven Thousand Five Hundred Dollars ($7,500.00).” The petition prays 
lgment against defendant for the principal sum of $7,500, with interest thereon 


m April 29, 1924, at the rate of 6 per cent. per annum, and for the additional 


¢ 
ms of $750 as damages, and $750 as a reasonable attorney's fee, as penalty for 
fendant’s vexatious refusal to pay said loss. 


The defendant filed a motion to strike the above-quoted paragraph from the 
tition, upon the grounds that the allegations thereof do not constitute any 

of plaintiff's alleged cause of action, and do not constitute a cause of action 
ny part of a cause of action, and are redundant, irrelevant, and immaterial. 

motion to strike said paragraph from the petition was overruled by the trial 
rt, whereupon defendant filed an answer, admitting the execution and delivery 
the policy of insurance mentioned and referred to in the petition, and denying 
nerally each and every allegation of the petition. 

\ trial and submission of the cause to a jury resulted in a unanimous verdict 


finding of the issues in favor of plaintiff for $7,500, the face amount of the 
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insurance policy in suit, together with interest thereon from April 29, 1924, 
October 18, 1927 


and $500 as attorney’s fees, 


the loss. After unavailing motions for new trial and in arrest of judgment 
defendant was allowed an appeal to this court from the judgment entered in 


accordance with the verdict. 


The evidence discloses that on or about June 21, 1921, plaintiff purchased 


through the Dey Motor Car Company, sales agents for the Pierce Arrow Motor 


Car Company, in Kansas City, Mo., and there was then delivered to plaintiff, a 
1921 model, specially built, four-passenger Pierce Arrow roadster automobile 
The automobile was built under a special order from plaintiff, given some time 
prior to June, 1921, and differed from the standard model and type of automobile 
manufactured and put on the market by the automobile manufacturer, in that it 
was equipped with certain parts, conveniences, and accessories, and included cer- 
tain additional features and equipment, which were not installed and included 
in the standard type or make of Pierce Arrow automobile. Upon, or immediate- 
lv after, the delivery to plaintiff of this specially built automobile in June, 1921, 
plaintiff caused certain changes or alterations to be made therein, and caused 
additional equipment and accessories to be installed upon the automobile. Plain- 
tiff testified that, some six or eight months after receiving delivery of the auto- 
mobile, “I met the factory representative, who informed me of the improve- 
ments that were coming out in 1923; those improvements consisted of additional 
equipment—the Lancaster balancer on the engine, different type valves, two cross 
members under the frame for reinforcement, the mounting of the engine was 
raised and put in on rubber instead of springs, a different kind of carburetor 
was put on it, and several other things that I don’t remember, that I authorized 
them to make that would bring it up to the latest model, and make it a 1923 
automobile.” Most, if not all, of the alterations, and the installment of additional 
equipment, were made prior to the issuance of the policy of insurance on March 


3, 1923. 


The evidence further tends to show that the Pierce Arrow automobile was 
not generally used by plaintiff in his business, but was used almost entirely as a 
pleasure vehicle. Plaintiff was engaged in the oil business, his field of opera- 
tions being in the vicinity of Yates Center, Kan. While engaged in such oil 
operations in Kansas, plaintiff frequently left the automobile in storage for 
months at a time in public or private garages in Kansas City. According to 
plaintiff’s testimony, he used the automobile occasionally in and around Ktnsas 
City, whenever he came in from his business operations in the oil fields. He 
testified that he always kept the automobile in the very best condition possible, 
having it oiled, greased, and “tuned” frequently. Whenever the automobile was 
not in use, it was kept standing upon jacks, in a heated garage, and covered over 
with a soft canvas canopy. Prior to the destruction of the automobile by fire 
on January 5, 1924, it had been driven approximately 17,000 miles. During the 
period of the insurance coverage, from March 3, 1923, to January 5, 1924, the 
day of the fire, it had been driven about 2,500 miles, so that the automobile had 
been driven something like 14,500 miles prior to the date of issuance of the in- 
surance policy. 

In the latter part of December, 1923, plaintiff was engaged in certain oil 
drilling operations near Batesville, a town about eight miles distant from Yates 
Center, Kan. He then drove the Pierce Arrow automobile from Kansas City to 
Yates Center, Kan., where he kept the automobile in a public garage. On the 
afternoon of January 5, 1924, according to plaintiff's testimony, he drove the 
automobile from Yates Center to an oil well located at the scene of the drilling 
operations near Batesville, Kan., where he remained until about 7:30 o'clock in 
the evening, and until after dark. Upon starting the engine of the automobile, 
with the intention to return to Yates Center, plaintiff says that he discovered 
that the automobile was almost out of gasoline. He testified that he drove the 
automobile to a pond of water, located a short distance from the oil well, where 
there was a small gasoline engine used to pump water from the pond to the 
drilling machinery at the oil well, at which pond there was kept a sixty-gallon 
drum filled with gasoline tor use in operating the gasoline engine at the pond 





to 


27, amounting to $1,559.56, and the further sums of $1 as damages. 
is penalty for defendant’s vexatious refusal to pay 
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He took with him in the automobile an empty five-gallon can, which he filled 
with gasoline poured from the larger drum. He then poured the contents of the 
can into the gasoline tank of the automobile. After filling the can a second 
time from the drum, and while pouring the contents of the can into the tank 
of the automobile, plaintiff testified that he then realized for the first time that 
he was smoking a lighted cigarette, which he thought was “a very foolish stunt 
to be doing while fooling with gasoline,” and, in attempting to get rid of the 
lighted cigarette, it fell into the gasoline that was being poured into the tank 
of the automobile, immediately resulting in the fire which totally destroyed the 
automobile, so that nothing remained of the automobile after the fire but a 
charred mass of twisted iron and wreckage. 

On the evening of the fire, plaintiff reported the loss and destruction of the 
automobile by telephone from Yates Center, Kan., to the insurance broker in 
Kansas City through whom he had procured the policy of insurance. About a 
week or ten days later, plaintiff went to Kansas City and talked with the agent 
of defendant who had issued the policy of insurance, who told plaintiff that the 
loss had been reported to defendant and would be taken care of, and that an 
insurance adjuster named Guy Shirley, of Kansas City, had been notified of the 
loss and had been directed by defendant to go to the scene of the fire and view 
the destroyed automobile. Upon the same day plaintiff went to see Mr. Shirley, 
who, according to plaintiff’s testimony, represented himself to plaintiff as being the 
adjuster for defendant. Plaintiff testified that he had not theretofore been per- 
sonally acquained with Shirley. At such meeting with Shirley in Kansas City, 
plaintiff arranged to meet Shirley in Yates Center, Kan., two days later. At the 
appointed time, plaintiff and Shirley met in Yates Center, Kan., from whence they 
drove to the scene of the fire, and Shirley viewed the wreckage of the automobile. 
Plaintiff testified that he and Shirley then agreed that the insured automobile was 
a total loss, and that the amount of the loss exceeded $7,500, the face of the insur- 
ance policy, which amount Shirley assured would he paid to plaintiff shortly 
thereafter. 

Plaintiff proffered in evidence at the trial a certificate of title, duly issued by 
the Commissioner of Motor Vehicles of Missouri, certifying that plaintiff was the 
owner of the Pierce Arrow automobile at the time of the fire, and during the term 
of the insurance policy. Plaintiff also proffered in evidence the policy or contract 
of insurance issued to plaintiff by defendant on March 3, 1923, together with the 
original sworn proof of loss furnished by plaintiff to defendant on February 26, 
1924, which sworn proof of loss defendant admitted it had received on February 
28, 1924, and wherein plaintiff claimed that his loss or damage, by reason of the 
total destruction of the automobile was in excess of $7,500. Plaintiff also testified 
that he had paid the stipulated premium at the time the policy of insurance was 
issued and delivered by defendant. 

The policy of insurance so issued and delivered to plaintiff provided that de- 
fendant thereby agrees “to indemnify the Assured against direct loss or damage 
caused to the body, machinery and equipment of the automobile described here- 
in, * * * to the extent of the actual cash value of the damage to or destruction 
of the property at the time of the damage or destruction, or the cost of its suit- 
able repair or replacement, but in no event to exceed the amount of insurance 
herein specified, by the following perils: (a) Fire, arising from any cause what- 
soever, and lightning.” : 

The policy contained the following further provisions: 

“The policy does not cover and the Company shall not be liable: * * * (c) 
Beyond the Actual Cash Value of the damage to or destruction of the property 
at the time any loss or damage occurs, and the loss or damage shall be ascer- 
tained or estimated accordingly, with a proper deduction for depreciation how- 
ever caused (and without compensation for the loss of use of the property) and 
in no event shall it exceed what it would cost to repair or replace the automo- 
bile or such parts thereof as may be damaged with others of like kind, quality 
and condition; such ascertainment or estimate shall be made by the Assured 
and this Company, or if they differ, then by appraisal as herein provided. * * * 

“In the event of disagreement as to the amount of loss or damage to the 
insured automobile, the same must be determined by competent and disinterested 
appraisers before recovery can be had hereunder. The Assured and the Company 
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shall each select one, and the two so chosen shall then select a competent and 


disinterested umpire. Thereafter the appraisers together shall estimate and ap- 
praise the loss or damage, stating separately sound value and damage; and fail- 
ing to agree, shall submit their differences to the umpire; and the award in writ- 
ing of any two shall determine the amount of such loss or damage; the parties 
thereto shall pay the appraiser respectively selected by them, and shall bear 
equally the expense of the appraisal and umpire. The Company shall not be held 
to have waived any provision or condition of this policy or any forfeiture there- 
of by any aoviecusat act or proceeding on its part relating to the appraisal, 
or to any examination herein provided for; and the sum for which the Company 
is liable, for loss or damage to the insured automobile, pursuant to this policy, 
shall be payable sixty days after the notice, ascertainment, estimate, and satis- 
factory proof of the loss herein required, have been received by the Company 
including an award by appraisers when appraisal is required hereunder. 


The description of the automobile is set out in the policy of insurance as 
follows: “Model, year: 1921; Trade Name: Pierce Arrow; Type: Roadster, Sep- 
cial Body; Factory Number: 322353; List Price: Special.” 


y.: The policy of in- 
surance also sets forth that “the 


facts with respect to the purchase of the au- 
tomobile described are as follows: Purchased by the Assured: June, 1921; New 
or second hand: New; Actual Cost to Assured including equipment, $9,500.” 

Over the objections of defendant, plaintiff was allowed to testify upon the 
trial respecting certain conversations between plaintiff and the defendant’s ad- 
juster, Shirley, as follows: “We drove out and examined the car, and he (Shirley) 
checked or passed on it, went over it thoroughly, and came back to the hotel 
He (Shirley) said he looked it all over. He said, ‘There is no use wasting any 
more time out here. It is a total loss. We might as well kiss our policy good- 
bye and we will go to town.’ And we went into town. Mr. Shirley went to 
Kansas City on the evening train and told me when he left—he says, ‘There is 
no need of you making out any proof of loss or any further papers about this. 
I see your loss is more than seventy-five hundred dollars. It is a total loss. The 
company might as well kiss their policy goodbye. I will send in my report and 
vou will have your draft for your car in a few days.’ I returned to Kansas City 
two or three days later and saw Mr. Shirley at his office and talked with him 
about this matter. I asked him if he had my check for me, and he says, ‘No, I 
have not, but,’ he says, ‘it won’t be but a matter of a day or two.’ He says, ‘I 
haven’t heard from them yet.’ I said, ‘Is it all settled?’ He says, ‘So far as 
I know it will be settled and your draft should be here in a few days; your loss 
is more than seventy-five hundred dollars, and there isn’t anything else for us 
to do.” TI asked him if he had checked over the equipment. He says, ‘Yes, sir, 
I have checked over the equipment very thoroughly with Mr. Dey’s books and 
his shop tickets; that was more than enough to satisfy me.’ Mr. Shirley says, 
‘I have been out to Lang’s shop, who adjusted and tuned up your car this last 
time, and I find that the car was in perfect condition, as good as a new car, if 
not better, because you have been such a “nut” about it.’ He says, ‘Our com- 
pany will take care of you, and you will receive your draft in a few days.’” 

Evidence was adduced by plaintiff that a reasonable attorney's fee in the 
matter of the institution and trial of the action would not be less than $750. 

The trial court gave to the jury the following instructions (among others), 
numbered respectively, 3 and 4, at the request of plaintiff: 

“The Court instructs the jury that if you find and believe from the evi- 
dence that the Pierce-Arrow automobile described in the policy of insurance in- 
troduced in evidence was from March 3, 1923, up to and including January 5, 
1924, owned by plaintiff and was on or about January 5, 1924, damaged or de- 
stroyed by fire while said policy was in full force and effect; and if you further 
find and believe from the evidence that thereafter plaintiff gave to defendant 
notice of said loss or damage and made claim against defendant under said policy 
of insurance; and if you further find and believe from the evidence that there- 
after defendant referred the said claim, if any, to its adjuster and that said ad- 
juster, if you so find, agreed with plaintiff that the loss by fire to said automo- 
bile amounted to or exceeded the face amount of said policy, to-wit, $7500.00, 
then you are instructed said agreed amount, if any, became the amount due plain- 
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tiff from defendant under said policy of insurance, and if you so find your ver- 
dict should be for plaintiff for said sum of $7500.00, together with interest there- 
on at the rate of 6 per cent. per annum, from April 29, 1924, to this date.” 

“The Court instructs the jury that one who is appointed as an adjuster of 
an insurance company has power to determine the amount of the loss and dam- 
age, and his action in agreeing on the amount of the loss is binding on the in- 
surance company unless the authority was by the insurance company limited and 
such limitation was brought to the knowledge of the person dealing with him 
as such adjuster, and if you find and believe from the evidence that Guy W. 
Shirley, was appointed by defendant as its adjuster to adjust the loss and dam- 
age in this case, and that said Guy W. Shirley while so employed did meet with 
the plaintiff and agreed with plaintiff that the loss and damage by fire to his 
automobile so insured by defendant was on or about the 5th day of January, 
1924, equal to or in excess of $7500.00 then your verdict should be for plaintiff 
in the amount of $7500.00, together with interest thereon at the rate of 6 per 
cent. per annum from April 29th, 1924, to this date.” 

The appellant presents ten separate assignments of error, some of which 
-may properly be grouped together and discussed as a single assignment of error. 
We will discuss and rule the several assignments of error in the order present- 
ed in appellant’s printed brief and argument. 

I. Three of the assignments of error presented by appellant relate to the 
action of the trial court in the following respects: (a) In overruling defendant’s 
motion to strike from the plaintiff's petition the paragraph (hereinabove quoted) 
alleging an adjustment and ascertainment of the amount of the loss under the 
policy of insurance, and an agreement with defendant's adjuster that the amount 
of the loss exceeded $7500.00, and that defendant would pay and discharge its 
bligation to plaintiff in that amount; (b) in giving to the jury, at request of 
plaintiff, the (above-quoted) instructions No. 3 and 4; and (c) in permitting 
plaintiff to testify upon the trial respecting the conservations had between plain- 
tiff and defendant’s adjuster, Shirley. 


<a PE NTRS 
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It is contended by appellant that plaintiff has attempted to recover upon an 
ndependent cause of action, based upon an oral agreement or modification of 
he written policy of insurance, alleged to have been made by defendant through 
its adjuster, and which alleged oral agreement or modification of the policy of insur- 
ance is not actionable, as a basis of recovery, because no consideration therefor is 
pleaded or proved. It is further contended by appellant that plaintiff has neither 
pleaded nor proved that defendant’s adjuster had authority to make any agree- 
ment with plaintiff as to the amount and extent of the loss, or to bind defend- 
ant by such alleged agreement. As we view and understand the appellant’s con- 
tention and claim, it is that plaintiff was permitted to recover, not upon the 
riginal policy of insurance, but upon a separate, subsequent, and independent 
oral agreement, wholly unconnected with the original policy of insurance, and 
which is unsupported by any consideration. 

Respondent, on the other hand, urges that, since the policy of insurance 
under consideration expressly provides that the “ascertainment or estimate (of the 
amount of the loss under the policy) shall be made by the Assured and the Com- 
pany, or if they differ, then by appratsal as herein provided,” the paragraph of the 
petition alleging, in substance and effect, that plaintiff and defendant’s adjuster had 
iscertained and agreed upon the amount of the loss (as expressly provided and 

ntemplated by the terms of the insurance policy), is not an attempt to plead 
nd recover upon an independent oral agreement, but that such oral agreement, 
being referable to the express terms and provisions of the original policy of 
insurance, becomes, and is, an inseparable part and parcel of plaintiff's cause of 
ction upon the policy of insurance, which is supported by the premium paid 
by plaintiff to defendant as consideration for the policy of insurance. Hence, 
espondent insists that no error was committed by the trial court in refusing 
1o strike from the petition the paragraph complained against by appellant, and 
admitting the testimony of plaintiff in support of the allegations of said para- 
graph of the petition, and in submitting the case to the jury under plaintiff's 
nstructions No. 3 and 4. 
Both of the parties rely upon the ruling and decision of the St. Louis Court 
f Appeals in Gerhart Realty Co. v. Northern Assurance Co., 86 Mo. App. 596, 
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as supporting their respective contentions. The cited case was an action upon 
a policy of fire insurance, wherein the insured (plaintiff) sought to prove that 
the insured and the insurer’s agent or adjuster had viewed the building insured 
under the policy, and which was partially destroyed by fire, and had thereupon 
ascertained and agreed upon the amount of the loss, and that the insurer’s agent 
or adjuster had promised and agreed to pay the insurer's pro rata share of said 
agreed loss. The trial court directed a nonsuit, and the plaintiff (insured) ap- 
pealed to the St. Louis Court of Appeals. Said the Court of Appeals, speaking 
through Biggs, J. (86 Mo. App. loc. cit. 598): “The theory of the circuit court, 
as indicated in the briefs of the defendant, was that the adjustment or ascertain- 
ment of the loss as above stated and the agreement of defendant’s local agent 
to pay the defendant’s portion thereof, constituted a new contract, and that the 
plaintiff should have declared on it, and not on the original contract as repre- 
sented by the policy. We can not accept the above view.” The writer of the 
opinion then remarks that, if the ascertainment and adjustment of the amount 
of the loss can be viewed as a new and independent contract, it was without 
consideration to support it. But the learned writer of the opinion then proceeds 


to hold (86 Mo. App. loc. cit. 599, 600) : “We deny that the legal effect of the trans-. 


action between plaintiff and defendant's agent was to make a new and independent 
contract. * * * Our conclusion is that the transaction between the plaintiff and the 
agent of the defendant must be regarded as only a compliance with that condi- 
tion of the policy, which required the parties to agree among themselves as to 
the amount of the loss. * * * For these reasons we think that the action was 
properly brought on the policy, and therefore the circuit court committed error 
in directing a nonsuit.” We regard the decision in the Gerhart Realty Co. Case 
as being favorable to, and as supporting, the contention of respondent herein, 
rather than as supporting the contention of appellant. 


A contention -somewhat similar to that raised by the appellant herein was 
ruled against by the St. Louis Court of Appeals in Ramsey v. Underwriters Ass’n, 
71 Mo. App. 380, 383, which was a suit. upon a policy of fire insurance, wherein, 
in addition to the usual averments in declaring upon a policy of insurance, the 
petition furthermore alleged (as in the instant case) that, “in pursuance of no- 
tice and proofs of loss the defendants sent their adjuster for the purpose of 
adjusting and settling the loss, and that the adjuster and plaintiffs agreed that 
the amount of the liability of the defendants under its policy was $342.21, which 
amount the adjuster promised that the defendants would pay.” Said the Court 
of Appeals in ruling the matter: “Objection was made to the introduction of 
evidence as to the agreements or contracts of the adjusting agent of the de- 
fendants, upon the ground that there was no affirmative evidence that the ad- 
juster had authority to bind the defendants. We have decided in McCollum v. 
Insurance Company, 67 Mo. App. 66, that the business of an adjusting agent is to 
ascertain the loss and agree with the assured ona settlement. .The same principle 
is declared and enforced in the more recent case of Bowen v. Ins. Co., 69 Mo. 
App. 272. This also answers the objection made by defendants to the first in- 
struction given for plaintiffs, to the effect that it did not require the jury to find 
that in making the adjustment Davenport [defendants’ adjuster] had authority 
to bind the defendants. The instruction told the jury in effect, that if Davenport 
was the adjusting agent of the defendants, and that he adjusted the loss and 
agreed to pay plaintiffs the sum of $342, then the plaintiffs were entitled to a 
judgment for that amount with interest added.” 


In Grier v. Northern Assurance Co., 183 Pa. 334, 343, 344, 39 A. 10, 12, where- 
in it was contended that an alleged adjustment of a loss by fire, by and between 
the insured and the insurer, acting through its adjuster, coupled with an alleged 
promise or agreement by the insurer, through its adjuster, to pay the agreed 
amount of the loss, constituted a new, distinct, and independent contract, which 
was actionable as such independently of the policy or contract of insurance, the 
Supreme Court of Pennsylvania held: “While the alleged understaking is new, 
it is neither independent of, nor separated from, the original cause of action. 
The policy of insurance still remains as the foundation of the action. The plain- 
tiffs’ claim would have no force, in fact, no legal existence, without the policy, 
and there could not possibly be any recovery without the maintenance and en- 
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forcement of the liability thereby created. If there was no contract of insur- 
ance, there was nothing upon which to found a liability to pay anything what- 
ever, and the alleged promise to pay, by reason of the settlement, necessarily 
is built upon, and grows out of, the contract liability created by the policy. It 
is an agreement, and it must necessarily be an agreement, to determine what 
amount of liability exists under the policy. The essential foundation of any 
liability is the obligation imposed by the contract of insurance and it is noth- 
ing else than this. * * * It follows that the policy is indissolubly connected with 
the new engagement, and must be regarded as a part and parcel of the entire 
liability which the plaintiffs propose to enforce.’ 


The policy of insurance involved in the present action, by its express terms 
and provisions, prescribes two certain and distinct methods of ascertainment 
or estimate of the amount of any loss thereunder, viz., (1) “such ascertainment 
or estimate shall be made by the Assured and this Company,” or, (2) “if they 
differ, then by appraisal as herein provided.” The policy further provides: “In 
the event of disagreement as to the amount of loss or damage to the insured 
automobile, the same must be determined by competent and disinterested ap- 
praisers before recovery can be had hereunder. The Assured and the Company 
shall each select one, and the two so chosen shall then select a competent and 
disinterested umpire.” 

Construing a policy of insurance almost identical in its terms and provisions 
with the policy herein involved, the Kansas City Court of Appeals, speaking 
through the late Judge Ellison, in McNees v. Insurance Co., 69 Mo. App. 232, 
241, said: “The contract [or policy] is absolute that there shall be a notice, 
estimate, and proofs of loss, but it is conditional as to whether there shall be 
an arbitration; the condition being the contingency of a failure of the partics to 
agree. The parties to the contract have stipulated that in the event of a fire 
the loss shall be ascertained or estimated by themselves, if they can agree. But 
‘in the event of disagreement as to the amount of the loss’ it shall be submitted 
to arbitration, that is to say, if the parties differ, and arbitration is required. If 
the parties agree on the amount, an arbitration is not required.” 


[1] Since the policy of insurance declared upon in the instant case expressly 
provides for two (and only two) methods for the ascertainment of the amount 
of a loss under Po policv—that is, cither by agreement of the insured and the 
insurer, or, in the event they shall differ or fail to agree, then by appraisal by 
disinterested appraisers selected by the respective parties— and since the de- 
fendant insurer, being a corporate entity, can only act and speak through an 
authorized agent or adjuster, we are constrained to hold and rule that it was 
proper for the plaintiff to allege and plead in his petition that the defendant had 
sent its adjuster to view the destroyed auotomobile, and that the defendant’s ad- 
juster had agreed with plaintiff that the automobile was totally destroved by fire, 
and that the amount of the loss was equal to or in excess of $7,500, the extent of 
defendant’s pecuniary liability under the policy of insurance. Such agreement as al- 
leged in the petition, in our opinion, is clearly referable to the precise terms and pro- 
visions of the policy of insurance declared upon, and the pleading of such agreement 
cannot properly be held or deemed to constitute an attempt upon the part of plain- 
tiff to recover upon an independent and separable agreement, i. €., one which is 
wholly outside of the terms and provisions of the policy of insurance, and which 
must be supported by a new and different consideration than the premium paid to 
defendant by plaintiff for the policy of insurance. 

[2, 3] It may be that the single and particular allegation contained in the 
conan attacked by defendant’s motion to strike, to the effect that defend- 
ent’s “adjuster informed the plaintiff that the defendant would shortly there- 
after pay and discharge its obligation in the sum of $7500,” is superfluous and 
redundant, and might well have been stricken from the petition, if the motion 
to strike had been directed to that single and particular allegation. But the de- 
fendant’s motion to strike was directed to the whole and entire paragraph of 
the petition, and not to any portion, or single allegation, thereof; so that re- 
versible and reviewable error cannot well be predicated upon the action of the 
trial court in overruling the defendant’s motion to strike the entire paragraph 
from the petition, if any of the allegations contained in the paragraph to which 
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the motion was directed, as an entirety, are so connected with, and referable to 
the ‘provisions of, the policy of insurance declared upon in the petition as to 
properly constitute a part of the cause of action upon the policy. 49 C. J. 692, 
693. The plaintiff's instructions Nos. 3 and 4 obviously are not predicated 
upon any promise, assurance, or agreement of the adjuster that the defendant 
would pay and discharge its pecuniary obligation to plaintiff; nor do said in- 
structions, or either of them, ground plaintiff’s right to recover upon any promise, 
express or implied, made by defendant, by and through its adjuster, that de- 
fendant would pay any pecuniary amount to plaintiff. The said instructions 
do not require a finding by the jury. as a prerequisite to plaintiff's recovery, 
that defendant, by and through its adjuster, had promised or agreed that de- 
fendant would pay plaintiff any amount under the policy of insurance. The 
instructions do require the jury to find, however, as a prerequisite to plaintiff's 
recovery, that the defendant, by and through its adjuster, did agree with the 
plaintiff upon the amount of the loss, and that the amount of the loss and dam- 
age by fire to plaintiff's automobile equaled or exceeded the face amount of the 
policy of insurance, $7,500. Such hypothesis of the instructions comports with, 
and is referable to, the plain provision and requirement of the policy of insur- 
ance that the ascertainment or estimate of the amount of the loss or damage 
“shall be made by the assured (plaintiff) and this Company (the insuring de- 
fendant),” if the parties to the contract or policy of insurance can and d 
agree upon the amount of the loss or damage. Since the answer filed by de 
fendant denies generally the allegation of the petition that the defendant’s ad- 
juster did agree with the plaintiff (the assured) that the amount of the loss and 
damage was $7,500, and in excess thereof, it was necessary, of course, that plain 
tiff should offer substantial proof in support of such allegation of the petition 
(which plaintiff. did), and that the issue of fact, whether or not the alleged 
agreement respecting the amount of the loss or damage was actually made by 
and between plaintiff (assured) and the defendant (insurer), acting by and 
through its adjuster, should be submitted to the jury for their finding and de- 
termination (which was done by plaintiff's instructions). The issue of fact, so 
submitted to the jury by plaintiff's instructions Nos. 3 and 4. was really the only 
submissible issue in the instant case, under the pleadings and the evidence; this. 
for the reason that defendant, by its answer, pleaded no affirmative defense 
against a recovery by plaintiff under the policy of insurance declared upon, and 
made no claim or defense that defendant was not liable, in any amount, upor 
its policy of insurance. The defendant has not controverted, or drawn in issue, 
either by its pleading of by its proof, the matter or question of its liability under 
the policy o isurance. Hence, we think that the trial court committed no re- 
versible error in instructing the jury that the amount of their verdict should b 
in the principal sum of $7,500, with interest thereon, provided, however, that 
the jury should find and determine, as a matter of fact, that the plaintiff and the 
defendant, by and through its adjuster, did agree upon the amount of the loss 
and damage by fire to plaintiff's automobile as being the sum of $7,500, or as 
exceeding that amount 

[4,5] Nor do we think that it was incumbent upon plaintiff to affirmatively 
plead, and to prove, that defendant’s adjuster, Shirley, had authority to agre 
with plaintiff as to the amount and extent of the loss, and to bind defendant 
by such agreement. The authority of Shirley, as the representative and agent 
of the defendant insurance corporation, to adjust, ascertain, and_ settle the 
amount and extent of the loss, and to bind defendant thereby, may properly and 
reasonably be inferred from all the facts and circumstances in evidence. Par- 
sons v. Fire Ins. Co., 132 Mo. 583, 599, 31 S. W. 117, 34 S. W. 476. As has been 
repeatedly ruled by the courts of this state, it is “the business of an adjuster 
to ascertain the loss and agree with the assured on a settlement; and the ad- 
juster of a fire insurance company, as to the settlement of losses, is the repre- 
sentative of the company, and his acts, within the apparent scope of his authority, 
are the acts of the company, and binding upon it.” Parsons v. Fire Ins. Co., 
supra; McCollum vy. Ins. Co., 67 Mo. App. 66, 69; Ramsey v. Underwriters Ass'n, 
71 Mo. App. 380, 383; Roberts v. Ins. Co., 94 Mo. App. 142, 151, 72 S. W. 144. 

[6, 7] We conclude, therefore, that the trial court committed no reversible 
error in overruling defendant's motion to strike from plaintiff’s petition the 
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(quoted) paragraph complained against, and in permitting plaintiff to testify 
upon the trial respecting the alleged agreement made with defendant’s adjuster 
as to the amount and extent of the loss and damage to plaintiff's automobile, 
and in giving to the jury plaintiff’s instructions Nos. 3 and 4. We are not to 
be understood, however, as holding herein that an insurance company is pre- 
cluded or estopped from denying liability under its policy of fire insurance, or 
from affirmatively pleading or setting up any lawful defense it may have against 
a recovery upon a policy of fire insurance, merely because of the act of its 
adjuster in adjusting the loss or damage under the policy, or in agreeing with 
the insured as to the amount and extent of such loss or damage. Neither are 
we to be understood as holding herein that the insured under a policy of fire 
insurance may recover upon any new or independent promise or agreement, 
unsupported by a good or valuable consideration, to pay to the insured the agreed 
amount of loss or damage under a policy of fire insurance; for it is the settled 
and recognized rule in this and other jurisdictions that an accord, when unsup- 
ported by a good or valuable consideration, is not actionable. 1 R. C. L., pp. 183, 
184; Colonius v. Fire Insurance Co., 3 Mo. App. 56; Giboney v. Insurance Co., 
48 Mo. App. 185; Vining v. Fire Insurance Co., 89 Mo, App. 311. We are not 
questioning the rule of law announced in the decisions last cited, but we deem 
such decisions inapplicable to the instant cause of action, wherein a recovery 
is sought by the plaintiff upon the policy of insurance declared upon in his 
petition, and not upon an accord. Our holding and ruling herein is predicated 
wholly upon the pleadings and the proof as appearing and set forth in the rec- 
ord before us in the instant case, and upon such record we have reached the 
conclusion that the trial court committed no reversible error in respect to the 
matters complained against by the appellant herein. 

Il. Appellant assigns error in the admission in evidence, over defendant's ob- 
jections, of two letters which passed between defendant and its adjuster imme- 
diately, or very shortly, after the fire. The two letters were produced by defend- 
ant at the trial under a subpoena duces tecum, served upon one Pringle, who was 
the chief officer of defendant’s claim department, and who bore the official title 
of “claims attorney.” One of the letters, so produced at the trial in response to 
the subpoena duces tecum, is dated January 11, 1924 (six days after the fire), and 
is written upon the stationary of defendant insurance company, and is signed by 
M. I. Ashley, assistant claims attorney, and is addressed to Insurance Adjustment 
Company, Kansas City, Mo., of which latter company (it was shown in evidence) 
Guy W. Shirley was the managing official and the chief adjuster. The said letter 
reals as follows: 

“We are this date in receipt of a letter from Harry A. Burke Insurance Com- 
pany reporting the total fire loss of the car of the above captioned assured, with 
advice that they turned this matter over to you for adjustment. 

“Upon going over the accident report it seems to us that this assured was ex- 
ceptionally careless and wholly responsible for this loss in dropping a lighted cig- 
arette stub in the gasoline tank. On the facts of this case it would seem that it 1s 
one that would bear considerable investigation, not only as to the origin of the 
fire but as to the approximate value of the car. 

“We trust you will let this matter have your urgent and most careful attention 
and we await your report at your earliest convenience. 

“Kindly do not adjust this loss without forwarding recommendations to us un- 
less you feel that the adjustment is so reasonable it cannot afford to be turned 
down. It would seem to us that the fact that the assured was careless in his acci- 
dent would be ample reason for holding this loss down to a minimum.” 

The other letter is dated January 18, 1924, and was written to defendant by 
the Insurance Adjustment Company, and is signed, on behalf of the Insurance Ad- 
justment Company, by Guy F. Shirley. It contains a full and complete report of 
the adjuster’s investigation of the facts and circumstances attending the fire, and 
of the amount and extent of the loss. It also contains an itemized list of the var- 
ious extra equipment and special accessories installed upon the insured automobile, 
and the original cost thereof, together with the original cost of the automobile to 
the assured at the time of its delivery, which itemized list shows the original cost 
of the automobile, including its equipment, to have been $11,810.50. In substance, 
the letter states that, in the opinion of the adjuster, the loss was “purely accidental 
and absolutely honest in so far as your assured is concerned”; that the amount 
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and extent of the loss exceeded the amount of the insurance; that the value of 
the automobile and its equipment at the time of the fire was in excess of $7,500; 
and that the insured automobile was completely destroyed, there “not being enough 
salvage to pay for cartage.” 

Plaintiff was allowed to put the aforesaid letters in evidence, over the ob- 
jections of defendant that they are privileged communications between defendant 
and its adjuster, and that they are irrelevant and immaterial. 

[8] Appellant contends that the letters fall within the category of privileged 
communications, in that they relate to an investigation and report, made by the ad- 
juster at defendant’s instance and request, for the purpose of enabling the defend- 
ant to protect its rights against threatened or impending litigation. The dates of 
the letters disclose that they were written almost immediately after the occurrence 
of the fire which occasioned the loss, and at a time when it cannot well be said 
that any litigation was impending, or was even threatened by the insured. The in- 
stant suit was not commenced by plaintiff until November 16, 1925, one year and 
ten months after the letters in question were written. The letters in question ap- 
pear to have been written in the ordinary course of defendant’s business, and, in 
our opinion, such letters are in the nature of official communications or reports be- 
tween officials or agents of defendant, relating to a subject-matter under investiga- 
tion in the ordinary course of defendant’s business, and which investigation was 
not made in view of any existing or prospective litigation. Reports and commun- 
ications made under such circumstances are ordinarily held not to be privileged, 
and as being generally admissible in evidence. 40 Cyc. 2392; Irons vy. American 
Ry. Express Co., 318 Mo. 318, loc. cit. 336, 337, 300 S. W. 283; Virginia-Carolina 
Chemical Co. v. Knight, 106 Va. 674, 680, 56 S. E. 725, 727. In the Knight Case, 
supra, the Virginia Supreme Court of Appeals ruled: ‘The report in question was 
made by an official of the defendant in the course of his ordinary duty immediately 
after the accident, before any action had been brought or threatened. A report 
made under those circumstances, although the original or a copy of it was after- 
ward communicated to the defendant’s attorneys when suit was threatened or 
brought, is not a privileged communication, within the reason of the ruie, under 
the authorities. See 4 Wigmore on Ev. §§ 2307, 2308, 2318, and cases referred to 
in the notes.” 

[9-13] We regard the letter of January 11, 1924, written by defendant to the 
Insurance Adjustment Company, as being relevant and material evidence, for the 
reason that such letter tends to show the employment (by defendant) of Shirley, 
is its authorized adjuster and agent, to ascertain and adjust the amount and ex- 
tent of the loss. Of course, any special limitation upon the adjuster’s authority 
(if any there was contained in said letter) was not binding upon plaintiff, who is 
1ot shown to have had knowledge or information of such limitation. We regard 
the letter of January 18, 1924, constituting the report of the adjuster to his prin- 
cipal, the defendant insurance company, as relevant and material evidence upon 
the issue of defendant’s vexatious refusal to pay the loss, for the reason that said 
letter tends to show knowledge, upon defendant’s part, of the merit of plaintiff's 
claim, of the value of the automobile and its equipment at the time of the fire, and 
of the amount and extent of the loss under defendant’s policy of insurance. More- 
over, such letter tends to corroborate the testimony of plaintiff that defendant’ 
adjuster had ascertained and agreed with plaintiff that the amount and extent « 
the loss exceeded the sum of $7,500. Since the letter containing the report of de- 
fendant’s adjuster constituted relevant and material evidence upon the issue of 
vexatious refusal to pay the loss, and if defendant believed that such evidence 
should have been limited in its application to that issue, it was the duty of defend- 
ant to have requested the court, by instruction or otherwise, to limit the applica- 
tion of such evidence, which request was not made by defendant on the trial. 
Thompson v. City of Lamar, 322 Mo. 514, 547, 17 S.W,(2d) 960; Cazzell v. Scho- 
field, 319 Mo. 1169, 1192, 8 S.W.(2d) 580; Stanard Milling Co. v. Transit Co, 
122 Mo. 258, 273, 26 S. W. 704. If some portions of the letter were immaterial, 
then defendant is in no position to complain in this court, since defendant failed 
to request the trial court to exclude the immaterial portions of the letter. Irons 
v. Express Co., 318 Mo. loc. cit. 337, 300 S. W. 283. We conclude that the trial 
court committed no reversible error in admitting in evidence the letters com- 
plained against by appellant. 
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{14] III. Error is assigned in the action of the trial court in rejecting and 
excluding certain evidence proffered by defendant. Defendant called as a witness 
one Astridge, who had been an automobile salesman for the Pierce Arrow Motor 
Car Company, within the city of St. Louis, since the year 1911, and offered to 
prove by said witness that the actual or reasonable cash value of the insured au- 
tomobile and equipment on January 5, 1924, the day of the fire, was $2,645, which 
offer of proof the trial court rejected. The witness then was permitted to give as 
his opinion, based upon his experience as an automobile salesman in the city of 
St. Louis, that the insured automobile had depreciated in value from 35 to 40 per 
cent. during the ten-month period of the insurance coverage. Upon cross-exam- 
ination, however, the witness further testified that his opinion respecting the de- 
preciation in value of the insured automobile was based, not upon any considera- 
tion of the insured property as an instrumentality of future and continued use 
by the owner, but upon the age of the automobile, and upon the theory that it was 
a used or “secondhand” car, and that his opinion was also based upon an arbitrary 
and fixed schedule of depreciation as given in a certain “Blue Book,” which the 
witness described as a “nationally used car book.” Upon plaintiff’s motion, the 
testimony of the witness was stricken out and excluded by the trial court, upon the 
ground that such testimony did not furnish a correct and proper basis of valuation, 
or of depreciation. Upon the same ground, and for the same reason, the trial 
court rejected and excluded the testimony of one Boyle, an employee of the Pierce 
Arrow Motor Car Company at Buffalo, N. Y., taken by deposition and proffered 
by defendant, wherein said Boyle undertook to give his opinion that the fair and 
reasonable market value, in Kansas City, of an automobile, similar to the one in- 
sured under defendant’s policy of insurance, on January 5, 1924, the day of the 
fire, was $5,300; and that the retail sale price in Kansas City of a new and unused 
Pierce Arrow automobile, similar in all respects to the automobile insured under 
defendant’s policy, on February 7, 1924, was $7,736. The defendant also proffered 
in evidence, and the court rejected, a letter, dated February 7, 1924, addressed to 
plaintiff, and purporting to have been written by the Pierce Arrow Motor Car 
Company, wherein said company offered to deliver to plaintiff “a new Pierce Ar- 
row 4-passenger automobile touring car, with all the equipment and special con- 
struction which was incorporated in your Pierce Arrow car which you lost 
through fire, for $7,736, f. o. b. Kansas City, Missouri.” : 


We preceive no error in the rejection and exclusion of the aforesaid evidence 
proffered by defendant. The defendant, on March 3, 1923, had issued its policy 
of insurance in the amount of $7,500 upon plaintiff's automobile and the special 
equipment thereon, at which time the automobile had been in use nearly two 
years, and had been driven approximately 14,500 miles, and defendant had col- 
lected from plaintiff a premium or consideration based upon said amount ($7,500) 
of insurance. Under the so-called “valued policy statute” of this state (section 
6239, Rev. St. 1919), which provides “that in all suits brought upon policies of in- 
surance against loss or damage by fire hereafter issued or renewed, the defendant 
shall not be permitted to deny that the property insured thereby was worth at the 
time of the issuing of the policy the full amount insured therein on said property 
covering both real and personal property,” the defendant insurance company is not 
permitted to assert or claim that the actual value of the insured automobile and 
equipment on March 3, 1923, the date on which the policy of insurance was issued, 
was less than $7,500, the full amount of insurance, notwithstanding the fact that 
the automobile was then a used or “secondhand” car, and had then been driven 
14,500 miles. State ex rel. Burton v. Allen, 312 Mo. 111, 121, 278 S. W. 772; State 
ex rel. Ins. Co. v. Cox, 307 Mo. 194, 201, 270 S. W. 113; Strawbridge v. Fire Ins. 
Co., 193 Mo. App. 687, 690, 187 S. W. 79. Under the rulings in the cited cases, 
where there is a total loss or destruction, by fire, of personal property covered by 
a policy of fire insurance, and where the insured and the insurer fail to agree upon 
the amount of the loss, the proper basis and method of arriving at the value of 
the property, at the time of its destruction, is by deducting from the agreed value 
of the property on the day the policy of insurance was issued, as conclusively fixed 
by the policy, the amount of depreciation, if any, in the insured property between 
the date of issuance of the policy and the date of the fire. The effect of the evi- 
dence proffered by defendant, and excluded by the trial court, was to attack or 
deny the value of the plaintiff's automobile, as conclusively fixed by the policy of 
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imsurance, at the time of the issuance of said policy, in contravention of the pro- 
visions of the valued policy statute, supra. In other words, the defendant in prof- 
fering the rejected evidence, sought to establish the value of the automobile at the 
time of its destruction, without consideration of the value of the automobile at 
the date of the policy, and as conclusively fixed therein. The opinion testimony of 
defendant’s witnesses respecting the value of the automobile at the time of its 
destruction obviously was grounded upon the age of the automobile, and upon the 
further premise or hypothesis that the automobile was a used or secondhand car 
when it was destroyed. Thus, it is apparent that defendant’s witnesses, in attempt- 
ing to testify respecting the value of the automobile at the time of its destruction, 
failed to take into account and consideration the essential fact that, on the date of 
the issuance of the policy, at which time the value of the automobile was conclu- 
sively fixed at $7,500, the automobile had then been in use almost two years, and 
had been driven 14,500 miles. In our opinion, the trial court was right in excluding 
the evidence proffered by defendant. Strawbridge v. Fire Ins. Co., 193 Mo. App. 
loc. cit. 692, 693, 187 S. W. 79, 80; Elliott v. Fire Ins. Co. (Mo. App.) 267 S. W. 
441, loc. cit. 444. 

In the Strawbridge Case, supra, Trimble, J., speaking for the Kansas City 
Court of Appeals, clearly stated the reason for the exclusion of such character of 
evidence, in the following language: ‘Many of the questions asked by defendant, 
which the court excluded, were questions which, in reality, attacked the value of 
the car at the date of the policy. To have allowed them to be answered would 
have violated section 7030, which says the value at that date shall not be ques- 
tioned. The other questions excluded did not attempt to show the actual depre- 
ciation in the machine itself from inherent deterioration through lapse of time, use, 
injury, or damage thereto, but were based upon the theory of depreciation merely 
because it was, at the time of the fire a used car. Of course, at the time of the 
fire, the automobile could not have been sold for as much on the market as a new 
car of the same make and model; for, compared with the latter, the automobile in 
question would then be what is commonly called a ‘secondhand’ car. But, as be- 
tween parties hereto, the value of the car, in respect of insurance, means its actual 
value as an instrumentality for continued use. If, through no depreciation inher- 
ent in the car itself by reason of the lapse of time, use, injury, or damage, the car, 
as an instrumentality for continued use by the plaintiff, is worth as much or more 
than the amount claimed, the defendant cannot complain. He [defendai 





cannot 


add to that actual inherent depreciation the decrease in the price it would bring 
simply because it is not a new, but is now a used or secondhand, car. One might 
buy a set of furniture, and, after using it in the house for one day without a par- 


ticle of injury or damage thereto in any way, would be unable to sell it for any- 





| 
thing like the price it would command if it had never left the store; and yet the 
furniture, as subject of insurance between the owner and the insurance company, 
would be as valuable as ever, because the insurance company insures it as used 
property wmtended for further use by the mstred. We are, therefore, of the opin- 
on that the court did not err in the exclusion of the evidence.” 

To like effect is the reasoning of the St. Louis Court of Appeals in the Elliott 
Case, supra, wherein it is said: “The value of the car as fixed by the policy was 
utterly ignored. An attempt was made to determine the amount of the loss by 
taking the actual value of the car just before the fire as a basis for such d 
mination. But even this value was not arrived at in a proper way. In arrivi 
this value the average price of secondhand cars at St. Louis, as shown by a 


published in Chicago, was taken as a basis of valuation, and the condition of plain- 

tiff’s car, the number of miles it had traveled, the use it had been put to, 

value of such a car in the vicinity of Warrenton [the place of its use and destruc- 
|} received no consideration.” 


i the 





[15] IV. Appellant assigns error in the refusal of its requested instructions 
G and H. Instruction G purposed to tell the jury that, “in determining the actual 
cash value of the plaintiff's automobile at the time and place it was destroyed, you 
may consider the age of said automobile, the evtent and character of use thereof, 
the depreciation, if any, in its value after the date of the policy sued on, and the 
condition of said automobile at the time it was destroyed.” Instruction H. pur- 
posed to tell the jury that “you cannot, in any event, award plaintiff as damages. 
for the loss of his automobile, a greater sum than you believe and find from the 
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evidence was the actual cash value of said automobile at the time and place it was 
destroyed.” 

The refused instructions obviously ignored the agreed value of the automobile 
on the date of issuance of the policy of -insurance, as conclusively fixed by the 
policy, and would have left to the jury the determination of the actual cash value 
of the automobile, at the time of its destruction, without advising them that, in 
arriving at the actual cash value of the automobile at the time of its destruction, 
they must take into account and consideration the agreed value of the automobile 
at the date of issuance of the policy. While the refused instructions purposed to 
tell the jury that, in determining the actual cash value of the automobile at the 
time and place of its destruction, they might take into consideration the age of the 
automobile, and the extent of its use, they failed to tell the jury that they must 
also take into consideration, in such connection, the fact that the automobile was 
almost two years old, and had been driven 14,500 miles, when the policy of imsur- 
ance was issued, at which time the agreed value of the automobile was conclu- 
sively fixed by the policy at $7,500. The requested instructions do not set forth 
the proper and correct basis and method of arriving at the value of the automo- 
bile at the time of its destruction by fire, as such method is prescribed by the 
adjudicated cases under the valued policy statute of our state, and the trial court 
acted rightly in refusing the same. 

[16] V. Appellant complains of the submission of the issue of defendant's 
vexatious refusal to pay the loss under the policy of insurance, and assigns error 
in the refusal of its requested instructions designed to withdraw such issue from 
the consideration of the jury. Appellant urges that, under the previous ruling of 
this court, “defendant is to be allowed to entertain an honest difference of opinion 
as to its liability, or as to the extent of such liability under the contract of insur- 
ance, and to litigate that difference.” Non-Royalty Shoe Co. vy. Assurance Co., 
277 Mo. 399, 422, 210 S. W. 37, 43. It is insisted by appellant that its failure t 
pay the loss promptly, and without litigation, is attributable wholly to plaintiff's 
unreasonable demand for the payment of the face amount of the policy of insur- 
ance, and to a reasonable doubt, arising out of all the facts and circumstances 
connected with plaintiff's demand, as to defendant’s liability, and as to the extent 
thereof, under the terms and provisions of the policy of insurance. 


This court has uniformly construed the meaning of the statute (section 6337, 
Rev. St. 1919) to be that, “when an insurance company has, without reasonable or 
probable cause or excuse, obstructed a beneficiary by refusing to pay his loss un- 
der its policy, he may be allowed in his suit thereon the penalties prescribed by 
the statute.” State ex rel. Gott v. Fidelity & Deposit Co., 317 Mo. 1078, 1095, 298 
S. W. 83; Block v. Fidelity & Guaranty Co., 316 Mo. 278, 305, 290 S. W. 429; State 
ex rel. Insurance Co. v. Trimble, 322 Mo. 1236, 18 S.W.(2d) 21, 22. It has been 
aid by the Kansas City Court of Appeals, and quoted approvingly by this court 
in the Non-Royalty Shoe Co. Case, supra, that “while affirmative proof is not re- 
quired to show vexatious refusal, yet the penalty should not be inflicted unless the 
evidence and circumstances show that such refusal was willful and without reason- 
able cause as the facts appeared to a reasonable and prudent man before the trial; 
and merely because the judgment, ‘after trial is adverse to defendant's contention is 
no reason for inflicting the penalty.” Patterson v. Ins. Co., 174 Mo. App. 37, 44, 160 
S.W. 59. However, if the reasonable inference may be drawn from a general survey 
‘f all the facts and circumstances in the case that the defendant’s refusal to pay 
the loss under the policy of insurance was without reasonable or probable cause or 
excuse, then the issue of defendant's vexatious refusal to pay the loss is properly 
submissible to a jury. Fay v. Insurance Co., 268 Mo. 373, 390, 187 S.W. 861; Young 
v. Insurance Co., 269 Mo. 1, 21, 187 S.W. 856; Keller v. Insurance Co., 198 Mo. 
440, 460, 95 S.W. 903. 

[17] In the instant case, the mere fact that the fire which destroyed plaintiff's 
automobile occurred in the unusual and extraordinary manner as claimed by plain- 
tft, and by reason of his own carelessness in smoking a lighted cigarette at the 
time he was filling the tank of the automobile with gasoline, and because, in an 
fort to rid himself of the lighted cigarette, he carelessly permitted the same to 
to fall into the stream of gasoline he was then pouring into the tank of the auto- 
le, does not afford defendant a reasonable or probable ground or excuse for 
ienying its liability for payment of the loss under the policy of insurance. The 
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policy, by reason of any of its stipulations and exceptions, does not relieve the de- 
fendant from liability under such circumstances, but expressly provides that the 
insurer will indemnify the assured against direct loss or damage, occurring by 
fire, “from any cause whatsoever.” It is true that such language of the policy will 
not permit the insured to recover for a loss occasioned by his willful and inten- 
tional act to destroy the automobile, in order to collect the amount of insurance 
thereon. But so far as the record herein discloses, the defendant insurance com- 
pany at no time, before or after the commencement of suit upon the policy of in 
surance, has made the claim that plaintiff willfully and intentionally destroyed the 
automobile, or that his claim for indemnity under the policy of insurance is 
fraudulent. Certainly, defendant did not plead any such defense in its answer, or 
make such contention upon the trial. Nor has defendant at any time, so far as the 
record discloses, made the claim that there was fraud or fraudulent collusion upon 
the part of plaintiff and defendant’s adjuster, Shirley, in ascertaining and adjusting 
the amount and extent of the loss, which adjustment is alleged in the petition to 
have been made by defendant's adjuster with plaintiff shortly after the fire. De- 
fendant made no claim of fraud in the adjustment of the loss on the trial, or does 
the answer set up any such affirmative defense. In fact, the defendant made m 
attempt whatsoever at the trial to disprove any of the admissions or statements 
attributed to defendant’s adjuster by the plaintiff, or to disprove any of the state- 
ments made by the adjuster in his written report to defendant; nor did defendant 
proffer the testimony of its adjuster on the trial in denial of the fact that an ad 
justment and ascertainment of the amount and extent of the loss under the policy 
of insurance had been made by and between plaintiff and defendant's adjuster, 
pleaded in the petition and as testified to by plaintiff. 

We are of the opinion that the reasonable inference may be drawn from ail 
the facts and circumstances in the case that the defendant's refusal to pay the loss 
was without reasonable or probable cause or excuse, and hence the trial court 
rightly submitted to the jury for determination the issue of defendant's vexatious 
refusal to pay the loss 

[18] In connection with the submission of such issue, however, the appellant 
furthermore urges that the trial court erred in refusing defendant's requested 
struction to the effect that, if the jury should “believe and find from the evidence 
that the defendant entertained an honest difference of opinion with plaintiff as t 
its liability, or as to the extent of the loss under the policy, and that defendant had 
reasonable grounds for its opinion and defended against the plaintiff's claim and 
suit in good faith upon such reasonable grounds,” then the jury must not allow 
plaintiff any amount under the issue of vexatious refusal to pay the loss. The re- 
fused instruction may have been well enough as a correct declaration of a rule of 
law, proyided there had been any substantial evidence in the case which warranted 
its submission; but there was no substantial evidence in the case to support, or to 
justify, the giving of such instruction to the jury. Without any substantial evi- 
dence to support it, the refused instruction amounted to a mere abstract declar- 
ation of law. Hence, the trial court committed no reversible error in refusing the 
same. 

We find no reversible error upon the record before us, and the judgment 
must be affirmed. It is so ordered. 

Ferguson and Sturgis, CC., concur. 

Per Curiam. 

The foregoing opinion by Seddon, C., is adopted as the opinion of the court 

All of the Judges concur. 


as 


WESTERN LOGGERS’ MACHINERY CO. v. NATIONAL UNION 
FIRE INS. CO. 
Supreme Court of Oregon. May 26, 1931. 
299 Pacific Reporter 311. 

1. INSURANCE ; 

Officer or agent generally or specially authorized to act for insurer may 
bind insurer by adjusting loss with insured. 

(For other cases, see Insurance, Dec. Dig. § 565.) 
2. INSURANCE. 


Insurer, knowing person is acting as his adjuster in fixing loss, and failing 





ORR aug 
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to repudiate adjuster’s acts until after amount has been determined, cannot there- 
atter question adjuster’s authority. 

(For other cases, see Insurance, Dec. Dig. § 565.) 

3. INSURANCE. 

Where adjustment has been completed and agreed on, new contract arises 
to pay amount agreed, and action to recover for “adjusted” loss is on new con- 
tract, not on policy. 

“Adjust” means to settle or arrange; to free from differences or dis- 
crepancies; to bring to satisfactory state so that parties are agreed, as 

to adjust amount of loss: by fire. 

[Ed. Note—For other definitions of “Adjust,” see Words and Phrases. ] 
(For other cases, see Insurance, Dec. Dig. § 566.) 

4. INSURANCE. 

An “adjuster” is ordinarily special agent, and his authority is prima facie 
coextensive with business intrusted to him. 

“Adjuster” is defined as one whose business it is to ascertain loss and 
agree with insured on settlement; one who determines amount of claim as 
claim against insurance company; person who makes adjustment or 
settlement. 

(For other cases, see Insurance, Dec. Dig. 
5. INSURANCE. 

Settlements between insurer and insured have all elements of contract, and 
are capable of rescission. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

6. INSURANCE. 

Insurer, informed regarding adjustment of collision policy by authorized ad- 
juster, held bound by adjustment of loss. 

(For other cases, see Insurance, Dec. Dig. § 565.) 

7. INSURANCE. 

Adjuster held authorized to waive proof of loss under collision policy. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 

\ppeal from Circuit Court, Multnomah County; Walter H. Evans, Judge. 

Action by the Western Loggers’ Machinery Company against the National 
Union Fire Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Randall S. Jones, of Portland (E. L. McDougal, of Portland, on the brief), 
for appellant. 

McDannell Brown, of Portland (C. M. Idleman, of Portland, on the brief), 
for respondent. 

3EAN, C. J. 

This is an action on a contract to pay the cost of repairing a. damaged trac- 
tor insured by the defendant company. The main allegations of the complaint 
upon which the action is based, in addition to the allegations of the corporate 
character of plaintiff and defendant, are that about February 7, 1928, the de- 
fendant, in consideration of the payment of the usual premium, entered into a con- 
tract of insurance with plaintiff, whereby it insured the plaintiff against any and 
all loss or damage that plaintiff might sustain to certain caterpillar tractors 
wned by it through fire and collision; that about December 1, 1928, while the 
policy was in full force, one of plaintiff's caterpillars, in the course of transporta- 
tion, suffered an injury and damage through collision; that plaintiff thereupon 
mmediately notified the defendant, who caused its adjuster to make an investi- 
gation of the damage to the tractor; that the adjuster made an estimate of the 
lamage and instructed and directed the plaintiff to have the same repaired, and 
igreed with plaintiff that defendant would pay the plaintiff for such repairs in 
settlement of its liability under the insurance policy; that the repairs were made 

an expense of $1,946.48, which was the reasonable value; that the invoices 

r the repairs were presented to the defendant and defendant refused to pay 
he same. The answer consists of denials of the allegations of the complaint. 

It appears that plaintiff is an Oregon corporation with its principal place of 


§ 565.) 
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business in Portland, Or., and was engaged in selling logging machinery and 
caterpillar tractors of all kinds. In January or February, 1928, plaintiff applied 
to its Portland insurance brokers, Rogers, Hart & Banks, to obtain insurance 
coverage on the equipment that plaintiff was selling, and the brokers obtained 
the policy for plaintiff from the defendant. After this policy was issued the 
plaintiff sold a tractor to William Carmichael on a conditional sales contract. 
The defendant was notified of the sale, and the proper indorsement was made 
on the policy. 

During the latter part of November, 1928, while the tractor was loaded on a 
truck and trailer and in transit on the highway, it was damaged in an attempt 
by the driver to pass under a bridge which was too low to allow the tractor 
to pass. John H. McCaffery was at this time the adjuster of defendant, and, in 
response to notice of the accident, he went to the shop in Seattle to look at the 
tractor. Mr. Turney, president of the plaintiff company, went to Seattle, and 
the adjuster obtained estimates of the cost of repairing the tractor. He was as- 
sured that the cost would not be over $2,000, and authorized the plaintiff to go 
ahead and have the repairs made and to send in the invoices, and as soon as 
the invoices were received the plaintiff would receive a check for the amount. 
Mr. Turney, who went to Seattle to settle the matter, returned to Portland, and 
all the testimony indicates that the matter was fully adjusted and settled, the re- 
pairs costing the amount mentioned, which plaintiff paid. 


The main contention in this case is the authority of the adjuster to make 
the adjustment and settlement. The record shows that the defendant insurance 
company had an office and general manager for the Northwest at Seattle, Wash., 
and nearly all of the losses occurring in Washington and Oregon were settled 
and adjusted through the Seattle office, and Mr. McCaffery, the adjuster, worked 
out from that office. The adjuster had a copy of the insurance policy. 

[1, 2] An officer or agent aptary or specially authorized by the insurer 
to act for him in the matter may bind the insurer by adjusting with the insured 
the amounts to be paid for the loss under the terms of the policy of the insur- 
ance company. Where an insurance company knows that a person is acting as its 
adjuster in fixing a loss, and fails to repudiate its acts until after the amount 
has been fixed and determined, it cannot afterward question his authority. 26 
C. J. 412, § 531, and numerous authorities there cited. 


[3] Where an adjustment has been fully completed and agreed upon by both 
parties, a new contract arises to pay the amount agreed upon as a result of the 
adjustment. And the action for the recovery for the adjusted loss is a_ suit, 
not upon the policy, but upon such new contract. 26 C. J. 413, § 532. 

[4] An adjuster is ordinarily a special agent for the person or company 
for whom he acts, and his authority is prima facie co-extensive with the bust- 
ness intrusted to him. 

“Having investigated the circumstances of the loss, an adjuster, upon whose 
powers the assured knows of no limitation, may go forth and settle the loss, 
and bind the insurer he represents by his action. He may determine the amount 
of the loss, and how, when and where it shall be paid. And he may exercise 
the insurer’s option to pay the loss or to reconstruct or repair the building in- 
jured.” 26 C. J. 413, § 533, citing Wilms v. New Hampshire F. Ins. Co., 194 
Mich. 656, 161 N. W. 940; Booth, ete., Lumber Co. vy. Caledonia Ins. Co., 196 
Mich. 134, 162 N. W. 955. 

15] Settlements between an insurer and an insured have all the elements of 
a contract, and are as incapable of rescission as any other contract. 26 C. J. 
415, § 537. 

In 7 Cooley’s Briefs on Insurance (2d Ed.) 6118, we read thus: “The com- 
pany will be bound by an adjustment or compromise by any officer or agent 
whom it sends to the insured to represent it in the adjustment of the loss. 
(Citing numerous authorities.) So, also, where the company knows that a per- 
son is acting as its adjuster in fixing a loss, and fails to repudiate his acts until 
after the amount has been fixed and determined, it cannot afterwards question 
his authority. Schlesinger v. Columbian Fire Ins. Co., 56 N. Y. S. 37, 37 App 
Div...$31.” 


The rule is different as to a local agent lacking authority. 


re 
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[6] The insurance company’s offices at Seattle were thoroughly informed in 
regard to the adjustment and knew of the progress of the same. 

In Lancashire Ins. Co. v. Barnard, 111 F. 702, 704, 49 C. C. A. 559, we 
quote the language of Circuit Judge Sanborn, who is a very reliable authority, 
as follows: “But an adjuster is empowered to settle the alleged loss. A settle- 
ment of the’ loss necessarily involves the exercise of the option to pay the dam- 
ages sustained, or to rebuild or repair the building injured. The whole is always 
greater than and includes all its parts, and the authority to settle a loss includes 
the power to do any lawful act and to make any legal contract to fix the amount 
of and to discharge the liability. An adjuster of an insurance company author- 
ized to settle an alleged loss has the power to determine its amount, and how, 
when, and where it shall be paid; and hence he necessarily has the authority to 
determine whether it shall be paid in money or by the reconstruction of the 
injured building, and the power to exercise the option of the company in that 
behalf. Snowden v. Insurance Co., 122 Pa. 502, 510, 16 A. 22; Platt v. Insur- 
ance Co., 153 Ill. 113, 122, 38 N. E. 580, 26 L. R. A. 853, 46 Am. St. Rep. 877.” 

“Adjust” means “to settle or arrange; to free from differences or discrep- 
ancies; to bring to a satisfactory state, so that parties are agreed; as, * * * to 
adjust the amount of a loss by fire.” Webster’s New International Dictionary, 1926. 

In 1 C. J. p. 1237, quoted with approval in Roemhild v. Home Insurance 
Company, 130 Or. 50, 59, 278 P. 87, 90, an adjuster is defined as follows: “One 
whose business it is to ascertain the loss and agree with the assured on the 
settlement; one who determines the amount of a claim, as a claim against an 
insurance company: the person who makes the adjustment or settlement.” 

[7] The direct evidence of plaintiff and his witnesses is that Mr. McCaffery, 
the adjuster on behalf of the company, promised to pay for the repairs to the 
tractor. If the matter had not been adjusted and settled, the ordinary course, as 
we understand it, would have been for the adjuster and assured to have pre- 
pared a proof of loss. The adjuster could waive proof of loss, as he did. He 
investigated all of the circumstances, and was apparently satisfied with such 
proof. The testimony clearly shows that the matter was all settled and agreed 
upon. The adjuster did not so relate the transaction in his testimony. The com- 
pany does not question but what Mr. McCaffery, who was its regular salaried 
adjuster, had all the authority usually reposed in an adjuster. It was the general 
arrangement that the matter would be settled in the Northwest and not sent 
back to the home office in Pennsylvania. 

[8] Counsel for defendant makes some criticism of plaintiff, for the reason 
that plaintiff did not introduce the policy in evidence. The defendant’s adjuster 
had a copy of the policy. During the trial of the case counsel for defendant re- 
quested plaintiff to produce the original. Afterwards he said: “Because of the 
way the case has gone, I don’t think that contract is necessary, so I will not 
insist on that.” Realizing that the action was founded on the contract for pay- 
ment of damages, the defendant’s counsel seemed to be of the same opinion 
as counsel for plaintiff, and it is too late to raise the question in regard to the 
lack of the introduction of the policy in evidence. The defendant's witnesses testi- 
fied without objection as to the conditons of the policy. 

It seems to be agreed that the caterpillar tractor was covered by insurance 
while in transit. At the time of the accident, as we have noticed, it was being 
transported from one place to another in Washington, on a truck and trailer. 
It was damaged while in transit by striking a bridge over the highway which 
was too low to allow the tractor to pass. 

Some complaint is made that Mr. Carmichael who purchased the tractor 
was at times engaged in the logging business. We fail to see what effect that 
would have in the transportation of the tractor upon the truck and trailer. The 
defendant, by its agents and its home office, led plaintiff to believe that the tractor 
in question was covered by the insurance. They were entirely satisfied, so long as 
the premium was coming in, although it was received from the “Western Log- 
gers’ Machinery Company” which name indicates its business. It does not signify 
that they are undertakers, but rather that they dealt in logging machinery. 

Mr. McCaffery, the adjuster, had the apparent authority to adjust the loss 
in the manner in which he did. The testimony also tends to show that he had 
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actual authority. There is no pleading on the part of defendant, except denials 
of the allegations of the complaint. The cause was tried by the court without 
the intervention of a jury, and the allegations of the complaint are thoroughly 
sustained by the testimony. 

The judgment of the circuit court is affirmed. 

Rossman and Kelly, JJ., concur. 

Rand, J., concurs in the result. 





DEGNAN v. RHODE ISLAND MUT. LIABILITY INS. CO. No. 6934. 
Supreme Court of Rhode Island. May 27, 1931. 
154 Atlantic Reporter 912. 
1. INSURANCE. 

Policy whereby insurer agreed to indemnify taxicab owner by reason of 
liability imposed held “indemnity policy” to which statute providing for action 
directly against insurer did not apply (Gen. Laws 1923, c. 258, § 7). 

Policy provided in part that insurer agreed to indemnify insured by 

reason of liability imposed on him by law against loss arising from claim 
for damages suffered as result of bodily injuries or damages to property, 
and that no action should lie against insurer, unless brought within two 
years, and that, if because of bankruptcy or insolvency an execution on 
judgment in favor of injured person against insured was returned un- 
satisfied. injured person could maintain action against insurer subject to 
terms of policy for amount of judgment. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

2. INSURANCE. 

Under indemnity policy protecting automobile owner, no action could be 
brought against insurer until after judgment was entered against insured. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. INSURANCE. 

Under indemnity policy, insurer had right to defend in suit against insured 
instead of in suit against insurer. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Exceptions from Superior Court, Providence and Bristol Counties; Leonidas 
Pouliot, Jr., Judge. 

Action by Andrew Degnan against the Rhode Island Mutual Liability In- 
surance Company. A verdict was directed for defendant, and plaintiff brings 
exception. 

Exception overruled, and case remitted. 

Augustine H. Downing and Charles A. Kiernan, both of Providence, for 
plaintiff. 

William A. Needham, of Providence, for defendant. 

RaTHBUN, J. 

This is an action of trespass on the case for negligence. The case is here 
on the plaintiff's exception to the action of the trial justice in directing a ver- 
dict for the defendant. 

The plaintiff was injured by a taxicab owned and operated by the Luxor 
Cab, Inc., which was insured by a policy issued by the defendant. Thereafter 
the Luxor Cab. Inc., sold its taxicabs and went out of business. The sheriff 
returned the plaintiff's writ against the Luxor Cab, Inc., with the return non 
est inventus, and thereupon the plaintiff, relying upon section 7, c. 258, Gen. 
Laws, 1923, brought this action directly against the insurer. 

Said section provides in part as follows: “Every policy hereafter written 
insuring against liability for property damage or personal injuries or both * * * 
shall contain provisions to the effect that the insurer shall be directly liable to 
the injured party * * * to pay him the amount of damages for which such in- 
sured is liable. Such injured party * * * shall not join the insurer as a defend- 
ant. If, however, the officer serving any process against the insured shall re- 
turn said process ‘non est inventus,’ the said injured party * * * may proceed 
directly against the insurer. * * * All policies made for the insurance against 
liability described in this section shall be deemed to be made subject to the 
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provisions hereof, and all provisions of such policies inconsistent herewith shall 
be void.” 

Said section required that all policies insuring against “liability” contain a 
clause for the benefit of the injured party. In Anderson v. Am. Auto. Ins. Co., 
50 R. I. 502, 149 A. 797, it was pointed out that there is a distinction between 
liability insurance and indemnity insurance, and that said section gives no right 
to an injured party to proceed in any circumstances, directly against the in- 
surer, if the insured’s policy is one of indemnity. The question, therefore, is 
whether the policy issued by the defendant to the Luxor Cab, Inc., was a liability 
policy as distinquished from an indemnity policy. The answer depends upon the 
intention of the parties thereto as expressed by the terms of their written agrec- 
ment, that is, the policy. 

The policy provides that the defendant “hereby agrees * * * to indemnify 
the named insured by reasons of liability imposed upon him by law * * * against 
loss arising from claims for (a) damages suffered * * * as the result of bodily 
injuries” or damages to property. Clauses F and G provide when suit may be 
brought against the insurer. Clause F is as follows: “No action shall lie against 
the company to recover for any loss under this policy unless brought within two 
years after the amount of such loss is made ceriain either by judgment against 
the insured after final determination of the litigation or by agreement between 
the parties with the written consent of the company; but this limitation shall 
not be deemed to extend a shorter, applicable statutory limitation, if any.” 
Clause G provides that, if because of bankruptcy or insolvency an execution on a 
judgment in favor of the injured person or his representative, for damages 
against the insured, is returned unsatisfied, said person or his representative may 
maintain an action against insurer, “subject to the terms of this policy, for the 
amount of such judgment not exceeding the amount of this policy.” 

[1-3] It is clear from the provisions of the policy, which are unambiguous, 
that it is one of indemnity and not a policy insuring against liability; therefore 
the provisions of said section 7 do not apply. It is also clear from clauses F 
and G of the policy that, by the terms thereof, no action can be brought on 
the policy against the insurer until after judgment has been entered against the 
insured; the defendant has a right to defend against the plaintiff's claim in a 
suit brought against the insured instead of in a suit directly against the defendant 

The plaintiff's exception is overruled, and the case is remitted to the superior 
court for the entry of judgement on the verdict as directed. 





U. S. FIDELITY & GUARANTY CO. v. BALDWIN MOTOR CO 
No. 1188-5525. 
Commission of Appeals of Texas, Section B. Feb. 4, 1931. 
34 Southwestern Reporter (2d) 815. 

1. INSURANCE. 7 

Insurance policy should not be construed so as to make new contract in 
disregard of unambiguous language. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 

Where language of insurance policy is plain and unambiguous, courts must 
enforce contract as made. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. " é , ; 

Insurer under automobile policy need not defend suit against insured where 
petition on its face alleged state of facts excluded by policy. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 
4. INSURANCE. ; ‘ 

Insurer, under automobile liability policy covering only designated locations 
and excluding liability for acts of employees under sixteen, held not liable for 


insured’s expenses in defending suit arising out of accident at location not 
designated and through acts of person under sixteen. 


Automobile liability policy covered only locations of insured designated 
in policy, and exempted insurer from lability for negligence of employees 
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under sixteen years of age. Policy further required insurer to pay ex- 
penses incurred in defending suit against insured to enforce a claim 
“whether groundless or not” on account of damages suffered “under the 
circumstances hereinbefore described.” Suit against insured arising out 
of automobile accident causing death of child was commenced, but in- 
surer refused to defend such suit. It was shown that automobile of in- 
sured at time ef accident was driven by a boy under sixteen years of age, 
and that location of place of business of insured in city where accident 
occurred was not designated in policy. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Suit by the Baldwin Motor Company against the U. S. Fidelity & Guaranty 
Company. Judgment for plaintiff was affirmed by the Court of Civil Appeals 
[18 S.W.(2d) 826], and defendant brings error. 

Judgment of the district court and judgment of the Court of Civil Appeals 
both reversed, and judgment rendered for defendant. 

Seay, Seay, Malone & Lipscomb, of Dallas, and Tomas G. Pollard, of 
Tyler, for plaintiff in error. 

Edwards & Hughes, of Tyler, for defendant in error. 

RYAN, J. 

The Baldwin Motor Company brought this suit to recover attorneys’ fees 
and expenses incurred in defending itself against a damage suit filed in the 
district court of Angelina county by the parents of Florine Eugenia Rogers, a 
child seven years of age, because of the child’s death at Lufkin, in said county, 
on March 5, 1928, alleged to have been the result of the Baldwin Motor Com- 
pany’s negligence. 

The Baldwin Motor Company carried a liability policy with the United States 
Fidelity & Guaranty Company. 

Upon being sued, the motor company notified the insured to defend the suit 
in accordance with the terms of the policy. The insurance company’s contention 
was that the policy did not cover the accident in question, and it refused to 
defend the suit; whereupon the motor company, after employing attorneys and 
making an investigation, succeeded in having the Rogers suit dismissed. 

The material portions of the policy are as follows: 

“In consideration of the premium and subject to the terms, limits and con- 
ditions set forth herein, does hereby insure the assured, named and described 
as such in the schedule of Statements hereto, against liability for loss and/or 
expense, arising or resulting from claims upon the assured for damages in con- 
sequence of an accident occurring within the limits of the United States and 
Canada during the term of this policy resulting in 

“Injury to Persons 

“(A) Bodily injuries, or death resulting at any time therefrom, suffered by 
any person or persons, not herein excepted, and 

“Damage to Property of Others. 

“(B) Damage to or destruction of property, including the loss of use there- 
of, excepting property in the custody of the Assured and for which the As- 
sured is legally responsible; or property carried in or on any automobile of the 
assured by reason of 

“(1) The operation and/or maintenance of an Automobile Garage and/or 
sales agency and/or service station, including the repair shop, if any, conducted 
in connection therewith, all as located and described in the Schedule of State- 
ments of this policy. 

“(2) The ownership, maintenance, operation and/or use of any style, type 
or make of automobile, tractor or trailer by any person, not herein excepted, for 
any purpose, not herein excepted, incidental to the Assured’s business of operating 
an Automobile Garage and/or sales agency and/or Service Station all as located 
and described in the Schedule of Statements of this policy, and for pleasure use, 
including the transportation or delivery of goods or merchandise for prospective 
customers as is strictly incidental to the demonstration and sale of automobiles. 

“(3) The making of repairs and ordinary alterations (not of a structural 
character) for the maintenance of the described premises in good condition. 
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“(4) The renewal of existing mechanical equipment on the premises occupied 
by the Assured as herein described. 

“Limits of Liability for Personal Injury 

“The Company’s liability to one or all Assureds under Clause A above is 
limited to five thousand dollars ($5,000.00) to any one person; and subject to 
the same limit for each person, the Company’s total liability from loss from any one 
accident is limited to ten thousand dollars ($10,000.00). 

“Limits of Liability for Property Damage 

“The Company’s liability to one or all Assureds under Clause B above on 
account of any one accident is limited to one thousand dollars ($1,000.00), irre- 
spective of whether property of one or more than one person is damaged or 
destroyed. 

“Defense of Suits 

“In addition to the above, the Company does hereby agree 

“(C) To defend, in the name and on behalf of the Assured any suit brought 
against the Assured to enforce a claim, whether groundless or not, on account of 
damages suffered or alleged to be suffered under the circumstances hereinabeve 
described ; 

“Payment of Expenses 

“(D) To pay the expenses incurred in defending any suit described in the 
preceding paragraph, also the interest on any judgment within the limits of the 
insurance hereby granted and any costs taxed against the Assured on account 
thereof ; 

“Reimbursement of Expenses 

“(E) To reimburse the Assured for the expense incurred in providing such 
immediate surgical relief as is imperative at the time of any accident covered 
hereunder.” 
The statements as to location, addresses, and places of business are as fol- 
lows: 

“The following statements numbered one and nine, inclusive, are hereby made 
a part of this policy, and are warranted by the assured to be true by the accept- 
ance of this policy: 

“Schedule of Statements 

Name of Assured—The Baldwin Motor Company. 


Address of Assured—302 N. Broadway, Tyler, Texas. 


“Statement 
“Statement 


“Statement 


Assured’s interest in the premises is Lessee. 


t 
2 

“Statement 3. The Assured is corporation. 
4 


“Statement 5. The term of this policy begins at noon on the 10th 
July, 1927, and ends at noon on the 10th day of July, 1928, standard time. 


“Change in Limits 


“Statement 6. In lieu of the limits of liability printed in the body 
policy, the following stated limits shall prevail: 


“For public liability: First limit Five Thousand Dollars ($5,000.00). 

“Second limit Ten Thousand Dollars ($10,000.00). 

“For property damage: Highest limit One Thousand Dollars ($1,000.00). 
“Premium Computation 

“Statement 7. 
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Location Estimated Annual Payroll of Rate per $100.00 of 
Each Branch must beall Employees, active officers Payroll Premium 
separately listed. at $2,000.00, Ist. 2nd. 3rd. 
320 N. Broadway $20,000.00 Public 
311 N. College St. Liability 45 $ 90.00 
Tyler, Texas. Property 
Damage 30 60.00 








Nacogdoches, Texas. $ 6,000.00 Public 





Liability 45 $ 27.00 

Property 

Damage 30 18.00 
Henderson, Texas $ 1,500.00 Public $ 6.75 

Liability 245 45 20.25 
Jacksonville, Texas $ 4,500.00 Property 4.50 

Damage Bi 30 13.50 





Total Premium $240.0( 

“The first rate shall be applied per $100.00 of payroll for the first $25,000.00 
of annual payroll of each branch. 

“The second rate shall be applied per $100.00 of payroll in excess of $25,000.00 
up to and including $50,000.00 annual payroll for each branch. 

“The third rate shall be applied per $100.00 of payroll in excess of $50,000.00 
iunmnual payroll for each branch. 

“Statement 8. The minimum annual premium for this policy is: 





Public Liability $24.00 
Property damage 14.00 
Total $38.00” 


The policy also provided that it shall cover no liability of the assured for 
any injuries or damage caused by an automobile while being operated by any 
person under sixteen years of age, or when used in any race or speed contest. 

The petition by Mr. and Mrs. Rogers against the Baldwin Motor Company 
alleged that the Baldwin Motor Company was a domestic corporation, with 
principal office and place of business in Tyier, Smith county, Tex., with a local 
office and place of business and a local agency and agent in the city of Lufkin, 
\ngelina county, Tex., where it was operating and doing business on the 5th 
day of March, 1928; that, on the date of the death of the girl, the Baldwin 
Motor Company was operating a garage and auatomobile sales agency in the 
City of Lufkin, and in the conduct of said business they employed certain agents 
and servants to carry on their business, among said employees being one Deloach 
O’Neil, a negro boy, fifteen years of age, who was in the performance of his 
duties to the Baldwin Motor Company at the time of the accident. 

The petition alleged that the negro boy, while in the company’s employ and 
operating one of its automobiles, negligently ran over and killed the minor child 

f the plaintiffs therein; said negligence was predicated upon “one or more of 
the following acts of negligence of said employee, operating either singularly 
or concurrently to produce said injuries and death,” viz.: 

(a) Operating said automobile at a rate of speed of forty miles per hour, 
over a street in the city of Lufkin; (b) operating said automobile at a : 
rate of speed than thifty-five miles per hour over a public highway, and at a 
greater rate of speed than twenty miles per hour within the corporate limits of 
an incorporated city; (c) the lack of adequate brakes; (d) driving on the ex- 
treme left-hand side of the street: and (e) the employment and retention in its 
employ of the said negro boy, only fifteen years of age, with knowledge of the 
hoy’s ignorance and incompetence 

The defendant, U. S. Fidelity & Guaranty Company, pleaded the various 
provisions of the policy; its allegations, briefly outlined, being that the suit about 
which the plaintiff complained of said defendant's failure to defend was in- 
stituted in the district court of Angelina county, Tex., and alleged, and was pre- 
dicated upon, the fact that the Baldwin Motor Company was operating an agency 
and place of business in Angelina county, Tex., to wit, a garage and auto sales 
agency, and that in the conduct of said business Deloach O'Neil, a negro boy, 
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was in the performance of his duties at said Lufkin branch or agency. The de- 
fendant pleaded that the policy protected only the branches of the Baldwin 
Motor Company conducted at the places named in the policy, and at no other 
place; that the premium was based upon the pay roll of the employees at the 
places listed, and that the business of the Baldwin Motor Company located at 
Lufkin was not listed and not named in the policy, and neither was the pay roll 
listed or named; that the wages of the alleged employee, Deloach O'Neil, were 
not included nor premium paid thereon; that the policy did not cover the Bald- 
win Motor Company operating at Lufkin, and did not cover the acts of the 
said: employee at Lufkin; that there was no duty upon it to defend the case. 
Also that the petition filed by Mr. and Mrs. Rogers alleged that Deloach O'Neil 
was fifteen years of age, and by the express terms of the policy it did not cover 
any damages occasioned by a person under sixteen years of age. The company 
further pleaded that the automobile which caused the injury was neither owned, 
maintained, operated, nor used by the Baldwin Motor Company incidental to its 
business of operating an automobile garage, sales agency, or service station, 
or for pleasure or for transportation and delivery of goods and merchandise for 
prospective customers, as was strictly incidental to the demonstration and sale 
of automobiles. 

The case was tried by the court without a jury, resulting in a judgment for 
the plaintiff for $1,614.79, being expenses of $364.79 and attorney’s fees of $1,250, 
incurred in the defense of the suit. 

The judgment of the trial court was affirmed by the honorable Court 
Civil Appeals. 18 S.W.(2d) 826. 

The first proposition under plaintiff in error’s first assignment of error in 
the Supreme Court (on which the writ was granted) is as follows: “Where a 
policy of insurance is limited to injuries or death, damages to or destruction of 
property, or the defense of a groundless suit incidental to the insured’s business 
as located and designated in the policy, and where the policy expressly provides 
that it does not cover the acts of persons under 16 years of age, there is no 
duty upon the insurance company to defend a case wherein the petition alleges 
that the injuries grew out of the insured’s operating a business at a place not 
designated in the insurance policy and by virtue of the acts of an employee of 
the insured at the alleged place who was under 16 years of age.” 

The second proposition under said first assignment is as follows: “There 
must exist some actual or alleged connection between the insured’s business as 
designated in the policy and the suit brought against the assured, whether war- 
ranted or unwarranted, before there is any duty upon the insurance company to 
defend the case.” 

The third proposition under said first assignment is as follows: “Where a 
suit is brought against the insured in which it is alleged that the insured was 
operating a business -in Lufkin, Texas, a place not designated in its policy, and 
had in its employ one Deloach O’Neil, under the age of 16 years (and the 
policy expressly provides that it does not cover the acts of persons under the age 
of 16 vears), and negligence was predicated upon the acts of Deloach O'Neil 
in the employ of the insured’s business at Lufkin, and the insured’s negligence 
in retaining in its employ said DeLoach O'Neil, there is no duty upon the part 
of the insurance company to defend such a suit under such a policy.” 


of 


Opinion. 


{1, 2] While policies of insurance should be construed most favorably to the 
insured, they must not be so construed as to make a new contract in disregard of 
the plain and unambiguous language used. Where the language used is plain and 
unambiguous, courts must enforce the contract as made by the parties. East 
Texas Fire Insurance Co. v. Kempner, 87 Tex. 229, 27 S. W. 122, 47 Am. St. 
Rep. 99; Brown y. Insurance Co., 89 Tex. 590, 35 S. W. 1060; Maryland Cas- 
ualty Co. v. Hudgins, 97 Tex. 124, 76 S. W. 745, 64 L. R. A. 349, 104 Am. St. 
Rep. 857, 1 Ann. Cas. 252; Continental Casualty Co. v. Wade, 101 Tex. 102, 
105 S. W. 35: 14:8. -C. bE. pi 926. 

The policy in question here insured against loss and expense for bodily in- 
juries or death, and against damages or destruction of property, by reason of 
the operation and maintenance of an automobile garage, sales agency, or service 
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station, including the repair shop, if any, in connection therewith, as located and 
described in the schedule of statements contained in the policy, and bound the 
insurer to defend suits brought against the assured to enforce a claim, whether 
groundless or not, on account of damages suffered or alleged to be suffered “under 
the circumstances hereinbefore described,” which can mean only because of the 
operation and maintenance of a garage, sales agency, or service station located 
and described in the policy, which does not include the city of Lufkin, in Angelina 
county. 

The policy further provided that it did not cover injuries or damages caused 
by an automobile while being operated by any person under sixteen years of age. 

The petition filed by Rogers in Angelina county, for the recovery of dam- 
ages against the Baldwin Motor Company, alleged that it was operating a garage 
and automobile sales agency in the city of Lufkin, and had in its employ the 
negro boy, Deloach O'Neil, who was fifteen years of age, and whose negligence 
caused the death of the Rogers child. 


The pleadings in the Rogers case did not present a cause of action which 
the insurance company was required to defend, under the terms of the policy. 

The petition alleged the O'Neil boy to be under sixteen years of age. The 
policy expressly provided that it did not cover the acts of employees under that 
age. Of course, such a state of affairs would not have relieved the Baldwin 
Motor Company of liability, in tort, to the parents of the Rogers child, but 
did relieve the insurance company of liability, in contract, to the motor company. 

The petition further alleged that O'Neil was employed by the motor com- 
pany in connection with the particular agency or branch at Lufkin. This would 
not affect the liability of the motor company to the parents of the Rogers 
child, but the essence of the insurance company’s contractual liability to the 
motor company is dependent upon the location of the garage and automobile 
agency at which O’Neil was employed. 

By its contract of indemnity, the insurance company’s liability was limited 
to operations out of Tyler, Nacogdoches, Henderson, and Jacksonville. As be- 
tween the insurance company and the motor company, it was of no concern to 
the former how negligent the motor company’s employees connected with its 
sales agency or plant at Lufkin were, because that was not included in the con- 
tract of insurance. 

[3] The Rogers petition presented a clear case of liability against the Bald- 
win Motor Company, but the liability of the insurance company is not depend- 
ent upon any recovery Mr. and Mrs. Rogers might be entitled to, upon proof 
of any of the material facts they pleaded, but depended upon whether the aver- 
ments in the petition showed a state of facts excepted from the hazards in- 
sured against in the policy. Tested by such averments, the insurance company 
could not be called upon to defend a petition which upon its face alleged a 
state of facts not covered, but excluded, by the policy. 

[4] The insurance company, it is true, contracted to defend all, but only, 
suits covered by the policy, whether groundless or not. The policy makes this 
clear in paragraph (c): “Whether groundless or not, on account of damages 
suffered or alleged to be suffered, under the circumstances hereinbefore de- 
scribed,” which “circumstances” were confined to operations in, and growing 
out of, the company’s plants in the cities of Tyler, Nacogdoches, Henderson, and 
Jacksonville, and did not include the city of Lufkin. 

The liability of the insurance company tor failure to defend the Rogers 
case could not be tested by whether or not Rogers could or could not have re- 
covered against the Baldwin Motor Company under the pleadings in that case 
or the proof of all or a portion of the facts alleged. The liability of the Bald- 
win Motor Company to Rogers is based upon the common-law liability for negli- 
gence. The insurance company’s obligation to defend or pay a judgment is 
based upon the contractual liability assumed by its policy. The insurance com- 
pany expressly did not assume responsibility for injuries inflicted by agents or 
servants of the Baldwin Motor Company under sixteen years of age, regardless 
of where employed. It assumed responsibility only of a limited kind arising from 
the conduct of the Baldwin Motor Company's business at the four named places. 
It did not assume responsibility of any kind at any other place. 
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In this case, the court is not considering whether or not there was common- 
law liability on the part of the Baldwin Motor Company; it is considering wheth- 
er or not the Rogers case was a cause of action the insurance company was re- 
quired to defend for the Baldwin Motor Company. 

The insurance company did not insure the Baldwin Motor Company against 
all character of liability for negligence of all its employees wherever located, or 
of any age, but wrote a policy against a certain sort of liability—the sort that 
irose from the operation of the Baldwin Motor Company’s business at the places 
named, occasioned by employees over the age of sixteen years. 

The pleadings and the facts in the Rogers case, although immaterial as be- 
tween Rogers and the Baldwin Motor Company, disclosed two fatal defects to 
create liability on the part of the Insurance Company, to wit: The pleadings 
show that O’Neil was under sixteen years of age and in the employ of the Bald- 
win Motor Company’s business at Lufkin—not covered by the policy. The actual 
facts show O'Neil was not an employee in any sense of the Baldwin Motor 
Company, was not and had never been connected directly, indirectly, or remotely 
with any business of the Baldwin Motor Company operated or maintained at 
the places named in the policy. 

The contention of plaintiff in error must be sustained, for to do other- 
wise would be to read into the contract conditions and liabilities never agreed to 
nor contemplated by the parties to it, as evidenced by its written terms. Inter- 
state Casualty Co. v. Martin (Tex. Civ. App.) 234 S. W. 710. 

We therefore recommended that the judgments of the trial court and Court 
of Civil Appeals be reversed, and judgment be here rendered for plaintiff in error. 

Cureton, C. J. 

Judgments of the district court and Court of Civil Appeals reversed, and 
judgment rendered for plaintiff in error. 


INDEMNITY CO. OF AMERICA et al. v. PITTS et 
Court of Civil Appeals of Texas. Texarkana. M: 


| a: 4013. 


Rehearing Denied May 14, 1931. 
38 Southwestern Reporter (2d) 883. 
1. INSURANCE. 

Plaintiff recovering judgment against insolvent tort-feasor could sue indem- 
nity insurer, notwithstanding absence of tort-feasor’s consent which policy made 
prerequisite to suit. 

Right to sue on indemnity policy was based by plaintiff on allegations 
that insurer had taken charge of defense of plaintiff’s suit against the tort- 
feasor and had thereby recognized its liability, and that tort-feasor’s re 
fusal to consent to plaintiff's suit against insurer was in pursuance of 
fraudulent conspiracy to make pretended cancellation of policy: it being 
contended further that tort-feasor, because of insolvency, owed plaintiff 
duty to consent to her suit against insurer, and that tort-feasor’s refusal 
to discharge such duty was a wrong which, if policy were enforced, would 
defraud her of compensation to which she was entitled. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. INSURANCE. 

In injured plaintiff's suit against indemnity insurer, judgment previously re- 
overed against tort-feasor held admissible over objection it was irrelevant and 
immaterial. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 
1+, INSURANCE. 

Unsatisfied execution and tort-feasor’s testimony he owned no property sub- 
ject to execution within state warranted finding tort-feasor was insolvent, justify- 
ing suit against indemnity insurer. ’ 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Willson, C. J., dissenting. 

Error from District Court, Dallas County: Claude McCallum, Judge. 

Suit by Florence Pitts and husband against the Indemnity Company of Amer- 
ca and another. Judgment for plaintiffs, and defendants bring error. — 

Affirmed. 

After this suit was commenced by Florence Pitts against plaintiffs in error 
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Indemnity Company of America and Albert S. Kakisaki, she married her co-de- 


fendant in error C. T. Walling, who joined her in the prosecution thereof. 

In her petition, Florence Pitts alleged that on February 9, 1929, she recovered 
a judgment in cause No. 70471, in a Dallas county district court against said Al- 
bert S. Kakisaki for $6,374.35 on account of personal injury she received in an au- 
tomobile collision which occurred in March, 1927; that in February, 1927, the in- 
demnity company made and delivered to Kakisaki a policy, a copy of which was 
made a part of the petition, whereby it insured him for a year from that time 
“against (quoting) loss fom death and personal injuries to third persons accident- 
ally suffered by any person or persons (except employes of the assured) as th: 
result of an accident occurring while said policy was in force and in an amount 
not exceeding the sum of $10,000.00"; that in March, 1927, “and while said policy 
was in full force and effect,” Kakisaki “negligently, carelessly and unlawfully 
ran into and against the automobile in which the said Florence Pitts was riding 
as an invited guest,” thereby overturning same and “permanently injuring her, for 
which said injuries said judgment was rendered”; that the policy contained a 
stipulation as follows: “In the event a judgment against the assured, arising out ot 
an accident covered under this policy, is returned unsatisfied, because of assured’s 
insolvency or bankruptcy, an action may then be maintained against the Company 
by the party in whose favor judgment was rendered, or in case of his death, by 
his personal representatives, for the amount of the judgment, not exceeding the 
limits of the policy, provided, however, that such party must secure the written 
consent of the assured, or in case of the assured’s death, of assured’s personal 
representative ;” that after said judgment became final Florence Pitts caused an 
execution issued thereon to be placed in the hands of the sheriff, who, because ht 
was unable to find property belonging to said Kakisaki on which to levy the writ, 
returned same unsatisfied; that Kakisaki was wholly insolvent and had been since 
said judgment was rendered; that, “by virtue of the provisions of said policy and 
of the facts above set out,” Florence Pitts claimed “the right to resort to this suit 
for redress’: that the indemnity company, “in accordance (quoting) with the 
provisions of its said policy took charge of the defense of said suit of plaintiff 
(Florence Pitts) against the defendant Kakisaki, provided a lawyer and paid the 
expense of same and wholly controlled said action on behalf of defendant and it 
thereby recognized its liability under said policy and waived any defense it might 
have had as to any claim ot the assured thereunder, and is now estopped from 
setting up any defense to said claim and is bound by said judgment”; that “by vir- 
tue of the terms and provisions of the policy” set out above it became Kakisaki’s 
duty “to either pay off said judgment obtained by plaintiff against him or, in the 
event of his inability to do so on account of insolvency, to deliver to plaintiff his 
consent in writing for her to sue defendant Indemnity Company of America upon 
its policy and to enforce the judgment obtained by her against him as aforesaid. 
That in order to evade his said duty and for the fraudulent purpose of defeating 
plaintiff's right to proceed against the said. Indemnity Company of America as 
provided for in said policy and under the judgment above referred to, the said 
Albert S. Kakisaki conspired and colluded with the said Indemnity Company of 
America to make a pretended cancellation of said policy and for a valuable con 
sideration paid to him, the said Albert 5. Kakisaki executed a pretended releas: 
of his claim against the said Indemnity Company of America arising out of the 
matters and things on account of which plaintiff recovered judgment; and that 
said pretended release and cancellation of said policy was obtained in fraud of 
plaintiff's rights and for the purpose, participated in by both parties thereto, and 
because thereof said release and cancellation of said policy never became valid and 
binding against this plaintiff.” 


The answer of the indemnity company consisted of general and special ex- 
ceptions questioning the sufficiency of the petition, a general denial, and pleas set- 
ting up conditions specified in the policy, compliance with which, it alleged, were 
indispensable to the existence of any liability on its part to Florence Pitts, and 
which conditions, it asserted, were not complied with. The answer of Kakisaki 
consisted of a plea questioning the right of Florence Pitts to join him as a de- 
fendant in her suit against the indemnity company, a general demurrer questioning 
the sufficiency of the petition, and a general denial. The general exception and 
certain of the special exceptions urged by the indemnity company were overruled, 


—— 
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as was Kakisaki’s said plea and general demurrer. After hearing the evidence ad- 
duced by the parties, the court below discharged the jury, and, on the theory that 
it conclusively appeared that defendants in error were entitled to such reliet, 
rendered judgment in their favor against the indemnity company for the amount 
($5,000) sued for, and against it and Kakisaki for the costs of the suit. The writ 
of error was sued out by both the indemnity company and Kakisaki. 

Touchstone, Wight, Gormley & Price, of Dallas, for plaintiffs in error. 

EK. G. Senter, of Dallas, and J. D. Cottrell, of Plano, for defendants in error. 

Wiuison, C. J. (after stating the case as above). 

[1] The indemnity company insists a cause of action against it was not stated 
in Florence Pitts’ petition, and that the trial court therefore erred when he over- 
ruled its general demurrer questioning the sufficiency of said petition. The allega- 
tions of the petition, other than formal ones, are shown in the statement above. 
From them it appears that the right conferred by the policy on a person injured 
by negligence of the assured to maintain a suit against the indemnity company for 
damages, was on the condition that such person secure the written consent of the 
insured to do so. It not only did not appear from the allegations in the petition 
that this condition had been complied with, but it affirmatively appeared same had 
not been complied with. 

The right claimed to nevertheless maintain the suit is predicated on (1) 
the allegations in the petition showing that the indemnity company took charge 
of the defense of Florence Pitts’ suit against Kakisaki for damages; and (2) 
the allegations charging that the refusal of Kakisaki to consent that Florence 
Pitts might sue on the policy was in pursuance of a collusive and fraudulent 
agreement entered into between him and the indemnity company for the pur- 
pose of defeating any effort of Florence Pitts to procure from the indemnity 
company compensation for the injury she had suffered. 

In support of the action of the trial court in overruling the demurrer, Flor- 
ence Pitts insists it appeared from allegations in the petition that Kakisaki, be- 
cause of his insolvency, owed her the duty to consent that she might sue the 
indemnity company, and appeared, further, that the refusal of Kakisaki to dis- 
charge that duty was a wrong which, if effect should be given to the stipula- 
tion in the policy in question, would operate to defraud her of compensation 
she was entitled to because of the injury she suffered. It is argued, in effect, 
that to avoid such consequence the stipulation should not be given effect. The 
members of the court other than the writer concur in that view of the matter, 
and think the trial court should have overruled the demurrer as he did. The 
writer dissents from that view, and thinks the demurrer should have been sus- 
tained. 

Florence Pitts was not a party (on the face of same) to the contract she 
sued on, and had nothing to do with the making of it. No law in existence re- 
quired Kakisaki to make provision for indemnifying persons injured as Florence 
Pitts was by his negligence in operating an automobile, and no law required the 
indemnity company in issuing such policies as the one in question to provide 
therein for compensation to a person so injured. Therefore, as writer thinks, 
neither the indemnity company nor Kakisaki was under any legal obligation to 
have Florence Pitts, individually or as one of the general public, in mind while 
they were making the contract. The act of the indemnity company in contract- 
ng with Kakisaki as it did was a voluntary one, and it had a right to attach 
any condition not in violation of law or public policy it saw proper to attach to 
its agreement that persons injured as Florence Pitts was might maintain a suit 
against it for compensatory damages. 

No doubt Kakisaki owed Florence Pitts a moral duty to consent that she 
might sue the indemnity company on its contract with him for damages he had 
caused her and could not pay, but he owed her no legal duty to give such con- 
sent. And certainly the indemnity company, if it owed her a moral duty, did not 
owe her a legal duty in the matter. It had a lawful right to impose the con- 
dition it did impose on the right of any other person than Kakisaki to maint 


: : ; : ; ain 
suit against it on the policy, and the writer knows of no rule of law 


author- 


izing this court or any other court to hold to the contrary. As he sees it the 
effect of such a holding is to ignore the contract Kakisaki and the indemnity 
ompany made and to make one for them. : 
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It is argued, in effect, that the stipulation in the policy that any one in- 
jured as Florence Pitts was might, on conditions specified, sue the indemnity 
company, made her a party to the contract evidenced by the policy. But cer- 
tainly, if she became such a party, Florence Pitts was bound by the terms and 
conditions of the contract, and could not maintajn suit thereon when, confessed- 
ly, a condition upon which her right to do so depended had not been complied 
with. 

The writer does not think a right in Florence Pitts to maintain the suit 
could be predicated on the allegations in the petition showing the indemnity 
company to have taken charge of the defense of the damage suit prosecuted 
by Florence Pitts against Kakisaki. As he understands American Indemnity 
Co. v. Fellbaum, 114 Tex. 127, 263 S. W. 908, 37 A. L. R. 633, cited by Florence 
Pitts as furnishing support for her contention to the contrary, the point de- 
cided was that the exercise by an indemnity company of a right it had by virtue 
of its contract to completely take over and carry on the defense of a suit against 
its indemnitee was inconsistent with and therefore would render ineffective a 
stipulation in the contract that an action by the indemnitee against it should 
not lie until he had satished the judgment obtained against him in the suit it so 
defended. 

{2, 3] At the trial, over plaintiff in error’s objection thereto, the court ad- 
mitted as evidence (1) the judgment for $6,374.35, in Florence Pitts’ favor against 
said Kakisaki, rendered in said cause No. 70471, and (2) the execution issued on 
said judgment. It appeared from the sheriff's return on the execution (not 
objected to) that the writ was not satisfied because the officer was unable to 
find in Dallas county any property belonging to Kakisaki subject to execution. 
The grounds of the objection to the judgment were that it was irrelevant and 
immaterial, and had not been properly identified, in that it “was not shown to 
have come from‘or been in the custody of any district clerk or any one under 
the law charged with the custody of court papers.” The ground of the objec- 
tion to the execution was the same as the one to the judgment last stated above. 
Both the judgment and execution were records in the office of the clerk of 
the court trying the case, and we think it should be assumed were in the custody 
of that clerk at the time same were offered and admitted as evidence. There- 
fore we think it was not error to overrule the objection to the admission of the 
judgment and execution as evidence on the ground that same were not suf- 
ficiently identified. As to the other grounds of the objection, they were plainly 
untenable we think. It develoved upon Florence Pitts to prove she had ob- 
tained a judgment against Kakisaki, and certainly the record showing she had 
done that was admissible as evidence of the fact. 

[4] The contention of plaintiff in error that the court below erred when 
he overruled its motion that he instruct the jury to return a verdict in its 
favor is predicated mainly on the fact that it apperaed Kakisaki had not con- 
sented that Florence Pitts might sue it (plaintiff in error) and the view that 
Florence Pitts had not discharged the burden resting upon her to prove that 
Kakisaki was insolvent. That the contention is not tenable on the first one of 
the two grounds specified was determined when the majority of the members 
of this court concluded that a cause of action was stated in Florence Pitts’ pe- 
tition. The contention ought to be sustained on the other ground, unless it 
should be said, and we think it should be, that the return nulla bona of the 
sheriff on the execution issued on the judgment in cause No. 70471, and the 
testimony of Kakisaki as a witness that he owned no property subject to exe- 
cution in Texas, warranted the finding (involved in the judgment) that Kakisaki 
was insolvent. However, it is insisted that the return of the sheriff on the 
execution alone did not warrant the finding, and that the testimony of Kakisaki 
referred to was subject to the objections urged to it, and therefore should not 
be treated as furnishing any support for the finding. We think the testimony 
was not inadmissible on the grounds urged to it, and overrule the contention 
to the contrary, as we do the contention that the finding was without the sup- 
port of competent evidence. 

Contentions not disposed of by what has been said are overruled, because 
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as we view the record, none of them present error requiring a reversal of the 
judgment. 


The judgment is affirmed. 


MARYLAND CASUALTY CO. v. COLE. 
Supreme Court of Appeals of Virginia. June 18, 1931. 


158 Southeastern Reporter 873. 
1. INSURANCE 

Mere casual bringing of trucks into state other than one in which liability 
policy required them to be principally maintained will not of itself defeat recovery 
under policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
2. INSURANCE. 

Agent’s knowledge that trucks had heen removed to another state did 
estop insurer to rely on provision of liability policy requiring trucks to 
cipally maintained at certain place. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE. 

As respects insurer’s obligation to notify assured of effect of policy violations, 
assured was charged with notice of provisions of automobile liability policy as to 
violations of terms occurring subsequent to issuance thereof. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

INSURANCE. 

Automobile liability policy did not protect individual partner named therein as 
assured while trucks were being operated by or for copartnership. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. 

3urden is on policyholder to bring himself within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Error to Circuit Court, Norfolk County. 

Action by notice of motion for judgment by R. A. Cole against the Mary- 
land Casualty Company. Judgment for plaintiff, and defendant brings error. 

Reversed and rendered. 

Argued before Prentis, C. J., and Campbell, Epes, Gregory, and Browning, JJ 

Vandeventer, Eggleston & Black, of Norfolk, for plaintiff in error. 

Charles S. Grant for defendant in error. 

Prentis, C. J. 

k. A. Cole made a motion for judgment against the Maryland Casualty Com- 
pany to recover the amount of a judgment for damages for personal injuries which 
one Alton Cain had recovered against a copartnership consisting of R. A. Cole and 
T. B. Rawls, trading as Cole & Rawls, his employers. He alleged that it was the 
duty of the company, under the terms of its policy, hereinafter described, to have 
defended the action of Cain against Cole & Rawls. In support of his motion Cole 
introduced the record in the case of Cain v. Cole & Rawls, the copartnership. The 
company denied all liability upon its policy. There was a judgment in favor of 


Cole. 


not 
be prin- 


These are the facts shown: The Maryland Casualty Company, on April 25, 
1928, issued to R. A. Cole, a hauling contractor, through an agent of the company 


at Wilmington, N. C., a policy covering Cole’s several trucks, described therein, 
for one year, April 25, 1928, to April 25, 1929. The policy covers public liability— 
that is, insurance against legal liability for bodily injuries or death of persons 
other than his employees—for which he paid a stated premium of $122.40, and also 
covered property damage to persons other than his employees, for which he paid 
a premium of $126. By the terms of an indorsement attached thereto, in consider- 
ation of a premium of $36, he was given insurance against legal liability to his em- 
ployees engaged in the operation of any of the trucks described in the policy. One 
of the statements upon the basis of which the policy was issued is that the trucks 
were to be “principally maintained, garaged and used” at Bladenboro, N. C. An 
other of the statements upon which the policy was issued is that “all automobiles 
covered hereby are exclusively owned by the named assured,” and R. A. Cole is 
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named as the individual who is thereby assured. The policy expressly excludes 
all obligations assumed by or imposed upon the assured by any workmen's com- 
pensation law or plan. 

\fter the policy had been in effect more than six months—that is, in Decem- 
ber, 1928—the assured, Cole, who had before that time operated only in North Car- 
olina, suspended all of his business there and moved all of his trucks and equip- 
ment to Norfolk county, Va., where they were used in the business of a hauling 
contractor until the summer of 1929. 

On February 5, 1929, Alton Cain, one of the employees of Cole & Rawls, was 
injured while operating one of these trucks, and thereafter recovered a judgment 
against this copartnership for the sum of $1,600 damages for his personal injuries. 

While there was no workmen's compensation law in effect in North Carolina 
at the time the policy was issued, or at the time of the injury, the Virginia Work- 
men’s Compensation Law (Code 1924, $$ 1887(1) to 1887(85) was in effect at the 
time of the injury in Norfolk county. 

The basis of this action is the failure of the Maryland Casualty Company to 
defend that suit of Cain against Cole & Rawls, and to pay the judgment entered 
therein. There is no claim that at the time the policy was written the agent of the 
insurance company was notified that the assured would or might move to Vir 
ginia, and no consent of the insurance company was obtained for the removal of 
the trucks to Virginia. The record does show that the North Carolina agent of 
the company who wrote the policy knew before the injuries to Cain that Cole had 
moved his trucks to Virginia. The North Carolina Workmen’s Compensation Law 
lid not become effective until July 1, 1929, more than a year after the policy had 
een written, and about five months after the injuries to Cain. The testimony for 
the company shows that it would not have written a policy covering such an in- 
jury to one of the employees of the assured other than the standard workmen’s 
compensation policy, and it is clearly shown that the plaintiff only paid a premium 
of $36 for employer’s liability (that is, common-law lability of an employer to an 
employee), and that at the date of the policy the premium in Virginia would have 
been $278, due to the difference in the risk assumed in the two states, the Vir- 
ginia Workmen’s Compensation Law then being effective in Virginia. 

A jury was waived, all matters of law and fact were submitted to the court 
upon certain exhibits, stipulations, and the transcript of the testimony taken at a 
former trial of this case. 


This statement shows the method by which the trial court reached the conclu- 
sion that the plaintiff was entitled to recover $1458 of the company: 
Amount of the judgment of Cain v. Cole & Rawls.......... . .$1,600.00 
\mount of attorney’s fee paid by Cole for defending the above 
sult 


100.00 $1,700 


Less the difference between 
. > © > ar 7 ] > 
Phe premium which defendant company would have charged Col 


on a Workmen’s Compensation policy in Virginia, and.... 278.00 
The amount paid by Cole for Employers’ Liability coverage in 
’ . - > ) > 
North arora: s. bciewas cnc ciics 5i0 swine Swe eats Saba Als 36.00 242 
Net amount of judgment rendered for plaintiff .................. $1,458 
The company moved the court to set aside the judgment and to enter final 


judgment for the defendant, upon the ground that it was contrary to the law and 
the evidence and without evidence to support it. The error assigned is based upon 
the refusal of the court to sustain either of these motions. 

The record shows that the plaintiff, Cole, sought first to recover in an action 
instituted by him in the court of law and chancery of the city of Norfolk. That 
action, it is stated in the petition, was heard in that court upon the same record as 
was presented in the circuit court of Norfolk county, except as to the stipulation of 
counsel and certain letters thereto attached, and that at the conclusion of the 
evidence in that court the trial judge (Hon. Richard McIlwaine) sustained the de- 
fendant’s motion to strike out all of the plaintiff's evidence on the ground that ther: 
was no liability on the defendant company; whereupon plaintiff took a nonsuit and 
brought the pending action. The learned attorney for the plaintiff, Cole, shows 
that there is nothing in this record as to Judge MclIlwaine’s ruling, and contends 


rs 





ene 


sapere: 
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that had the additional evidence which is in this record been presented to Judge 
Mellwainc, his ruling would have been different. 

Though outside of this record, we may remark in passing that by many it has 
long been considered a great public evil that litigants can prosecute their cases to 
the point when they are met with an adverse ruling which determines the case 
against them, and thereupon can in that action take a nonsuit and thereafter institute 
another action and litigate the same questions again in another court of concurrent 
jurisdiction. That litigation can be so prolonged where there are courts of con- 
current jurisdiction in the cities of the state imposes an undue hardship upon one 
of the litigants is apparent, and we venture the view that it should be forbidden by 
statute. A plaintiff who has fairly lost his case once in a trial court should be 
limited to his appeal from a ruling which he considers erroneous, and should not be 
permitted to reopen the case in another court of concurrent jurisdiction. 

Returning now to this record: It is contended for the petitioner that there 
are several questions involved, the solution of each of which is sufficient to defeat 
this action. 

1. It is contended that there is no coverage under the policy issued on the basis 
of the statement that the trucks were to be principally maintained, garaged, and 
used at Bladenboro, N. C., for a claim against the assured by one of his 
arising out of an accident which occurred in Virginia, where the risk 
Workmen's Compensation Law is entirely different and the rates much 
the latter state. 


employees 
under the 
greater in 


[1] We do not think it necessary to discuss this objection at length. For the 
decisive reasons hereafter stated, we think it unnecessary to do so. Certainly, a 
mere casual bringing of the trucks into Virginia, as a mere incident to its North 
Carolina business, should not of itself defeat a recovery under the policy. 

In New Jersey, Sica v. Home Insurance Co., 148 A. 170, 8 N. J. Mise. R. 35, in 
a case in which a fire insurance policy, issued in May, 1926, provided that an auto- 
mobile usually kept in a garage located in New Brunswick, but from August, 1926, 
until the date of the loss on April 1, 1927, was kept in various garages in Newark, 
the appellate court in reversing the judgment said: 

“It is not in dispute that for months the car was not kept in a private garage 
in New Brunswick. It is no more than reasonable that fire insurance company 
should select the place of its risk. 

“The words ‘usually kept’ have an ordinary meaning. A car may be usually 
kept in New Brunswick and yet be covered when it may be at some other point by 
reason of the owner’s travel or convenience. But, if it is never kept in New 
Brunswick or not for nine months, by no stretch of imagination can it be said to be 
usually kept in New Brunswick. 

“We further are of the opinion that the usual place of the risk was a warranty 
in the usual sense of that term. * * * If the insured desires to permanently place 
his property in a different locality, he can consult the insurance company about the 
change.” 

In Lummas v. Firemen’s Fund Ins. Co., 167 N. C. 654, 83 S. E. 688, 689, L. R 
A. 1915D, 239, the policy provided that the automobile “shall at all times be kept 
or stored in the private garage * * * in rear of residence No. 1412 Third avenue, 
Columbus, Ga.” After the policy was written the owner removed the car to Char- 
lotte, N. C., where it remained for four or five months. Later the owner removed 
to Columbia, S. C., where the car was destroyed by fire. The court held that the 
removal of the car from the state rendered the policy void, saying that, “Nothing 
is better settled than that the location of the property insured is essentially material 
in contracts of insurance, and enters largely into the consideration of the company 
in fixing the rate of premium.” r 

It is shown here that the risk was entirely different because of the Virginia 
Workmen’s Compensation Law, and the rates were therefore much higher in Vir- 
ginia than in North Carolina, where it was stated that the cars were to be principally 
maintained, garaged, and used. In this case there was no incidental or temporary 
use of the cars in Virginia, but the removal was apparently permanent. ; 


[2] 2. It is claimed that the company is estopped to rely on the statement that 
the trucks were to be principally used in North Carolina, because the agent of 
the company who wrote the policy knew that Cole was in Virginia, and therefore 
it became the duty of the defendant to notify the assured that the policy did not 
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cover the property in Virginia, or be estopped. 

[3] We think this is quite insufficient to prove an estoppel against the company, 
and that the assured was charged with notice of the provisions of the policy as to 
all clear violations of its terms which occurred subsequent to the issuance of the 
policy. Westchester Fire Ins. vase . Ocean View Co., 106 Va. 639, 56 S. E. 584; 
Virginia Fire & Marine Ins. Co. J. I. Case Threshing Mach. Co., 107 Va. 590, 
59 S. E. 369, 122 Am. St. Rep. B75: North River Ins. Co. v. Lewis, 137 Va. 322, 
119 S. E. 43; Palmetto Fire Ins. Co. v. Fansler, 143 Va. 891, 129 S. E. 727; Royal 
Ins. Co. v. Poole, 148 Va. 363, 138 S. E. 487. 

[4, 5] 3. It is shown by the testimony introduced for the plaintiff, Cole, that 
the injury resulted from the operation of the truck, not by R. A. Cole, the assured, 
but by R. A. Cole and T. B. Rawls, partners trading as Cole & Rawls. We do not 
doubt that this is decisive of the case in favor of the company. The policy, in 
terms, only insures against accidents resulting from the ownership, maintenance, 
or operation by the named assured, and provides that the qualified term “named 
assured” shall apply only to the assured named and described as such, and that 
assured person was R. A. Cole, an individual. The policy clearly did not protect 
Cole while the trucks were being operated by or for the copartnership. The burden 
is upon the policy holder to bring himself within the terms of the policy. General 
Accident, ete., Corp. v. Murray, 120 Va. 126, 90 S. E. 620. In this case the evidence 
for the plaintiff not only failed to show that the accident arose out of the operation 
and maintenance by Cole individually, but on the contrary showed that it was due 
to the operation of the truck by Cain as the employee of R. A. Cole and T. B. 
Rawls, partners trading as Cole & Rawls. 

[6] The defendant's special plea No. 2 alleged that at the time of the accident 
the — k was being operated and maintained by the copartnership, and therefore 
under Code, § 6126, had the plaintiff desired to require proof of this allegation, it 
was necessary for him to file an affidavit with the pleadings, putting that fact in 
issue, and, using the language of the statute, “denying specificaily and with parti- 
cularity that such property or instrmentality was, at the time alleged, so owned, 
operated, or controlled.” No such affidavit has ever been filed in this case. 

In Green v. Lum, 147 Va. 392, 137 S. E. 484, the plaintiff alleged that a car 
was being operated by Mrs. Randall and Green. The evidence showed that Mrs. 
Randall was at the wheel. Green failed to file the affidavit referred to in this sec- 
tion, and a judgment against him was sustained on a demurrer to the evidence: this 
court holding that his failure to file the affidavit relieved the plaintiff of the burden 
of proving that Green was in fact operating the car at the time of the accident. 

[7] The only answer to this which is made by the plaintiff is that in the de- 
position filed in the former action in the court of law and chancery of the city of 
Norfolk, read by consent as evidence in this case, the defendant denied the partner- 
ship. This is clearly insufficient. The judgment offered in evidence by Cole shows 
that the judgment here involved was obtained against the c: ypartnership, and this is 

collateral attack by Cole upon the very judgment upon which this his action 1s 
based. That Cole is estopped from making such an attack seems to be evident. 
Turnbull v. Mann, 99 Va. 45, 37 S. E. 288. 

One of the exhibits filed and duly certified as part of this record is a copy of 
the testimony in the original action of Cain v. Cole & Rawls, and in that action Cole, 
himself, testified positively and distinctly that on the 5th of February, at the time 
of Cain’s injury, he was a member of the copartnership of Cole & Rawls, the de- 
fendants in that case, and that the partnership commenced the work in the prosecu- 
tion of which Cain was injured in January preceding the date of Cain’s injury. 

In Massie v. Firmstone, 134 Va. 462, 114 S. E. 652, 656, this is said as to incon- 
sistent statements by a party to the litigation: “As a general rule, when two or 
more witnesses introduced by a party litigant vary in their statements of fact, such 
party has the right to ask the court or jury to accept as true the statements most 
favorable to him. In such a situation he would be entitled to have the jury in- 
structed upon his contention, or if there were a demurrer to the evidence, the facts 
would have to be regarded as established in accordance with the testimony most 
favorable to him. This is not true, however, as to the testimony which he gives 
himself. No litigant can successfully ask a court or jury to believe that he has not 
told the truth. His statements of fact and the necessary inferences therefrom are 
binding upon him. He cannot be heard to ask that his case be made stronger than 
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he makes it, where, as here, it depends upon facts within his own knowledge and as 
to which he has testified.” Davis Bakery v. Dozier, 139 Va. 640, 124 S. E. 411, 415; 
Bassett & Co. v. Wood, 146 Va. 660, 132 S. E. 700. 

The trial court, in this case, must have realized the essential weakness of the 
plaintiff's case when it undertook to deduct from the $1,600 judgment which Cain 
had recovered against the copartnership the difference between the premium of $36 
for the common law lability of the assured in North Carolina to his employee, and 
the sum of $278, which would have been the premium charged for a workmen’s 
compensation policy in Virginia, thereby, in its consequences, first making and then 
enforcing a contract between the parties into which they had never entered. It is 
inexorably true that if the policy issued to the plaintiff, Cole, protected him against 
the injury occurring to Cain in Virginia, then he owed the company no additiona! 
premium therefor: while if the policy, as written and paid for, did not cover the 
accident to Cain, the court had no power to extend its provisions and justify that 
extension by requiring the assured to pay an additional premium after the alleged 
cause ot action had arisen. It follows that if, in order to recover in this action, 
the assured owed an additional premium for which he was entitled to a new and 
different contract, then the insurance company is not hable on the contract which is 
the only basis for this action. 

It is said that the testimony taken in the original suit of Cain against the co- 
partnership was never certified by the judge who tried that case, and therefore has 
no place in this record. It seems to us that a sufficient answer to that is that in 
this action the company offered to prove the substance of Cole’s testimony in the 
original suit by the stenographer who took it, and there is no reason to doubt that 
this could have been done. What we have is that the court permitted the company 
to tile a report of the testimony in the first suit as an exhibit in this suit, and what- 
ever fair criticism may be made as to the method by which it was made a part of 
this record, it is sufficient to show the inconsistent statements of the plaintiff, Cole. 
Whether this be tue or not, the judgment of the trial court is clearly erroneous for 
the other reasons which we have stated. 

There should have been a final judgment in favor of the company in the trial 
court, and such a judgment will be entered here. 

Reversed. 


HOUSNER v. BALTIMORE-AMERICAN INS. CO 
Supreme Court of Wisconsin. May 12, 1931. 
236 Northwestern Reporter 546. 
1. INSURANCE. 

Measure of recovery is governed by automobile theft policy rather than 
tort rules. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE. 

Insuring clause of automobile theft policy must he construed with condi- 
tions limiting liability which, if ambiguous, should be liberally construed in in- 
sured’s favor. 

(For other cases, see Insurance, Dec. Dig. §§ 146[3], 425.) 

3. INSURANCE. 
_ Theft policy held to authorize insurer to return automobile and compensate 
tor purely physical damage. 

Insuring clause of policy in question limited insurance to actual cash 
value of property at time of loss, which in no event should exceed limits 
specified in policy, providing further that, in estimating such actual value, 
there should be proper deduction for depreciation, however caused, with- 
out compensation for loss of use, and that liability should in no event 
exceed amount necessary to repair or replace automobile or parts thereof 
with other of like kind and quality, and that insurer should have option 

of taking automobile at its appraised value or returning it with com- 
pensation for physical damage at any time before actual payment under 
policy. 

(For other cases, see Insurance, Dec. Dig. § 595.) 
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4, INSURANCE 
“Physical damage” within theft policy obligating insurer to compensate 
therefor when returning automobile Aeld to exclude depreciation from mere 


: are 
without use. 

(For other cases, see Insurance, Dec. Dig. § 502.) 
5. INSURANCE. 

“Physical damage” within theft policy Aeld to include sum necessary to restore 
automobile to condition when stolen, reasonable wear excepted, and to compen- 


sate for such actual physical wear. 

(For other cases, see Insurance, Dec. Dig. § 502.) 
6. INSURANCE 

Thett policy limiting liability to cost of repairing or replacing automobile 
or parts thereof with other of like kind and quality obligated insurer to re 
place automobile or parts with others of identical value. 

(For other cases, see Insurance, Dec. Dig. § 595.) 

7. INSURANCE 

Insurer under theft policy, as condition to exercising option of returning 
automobile and compensating for physical damage, must compensate for all physical 
damage, regardless of policy’s limits of liability. 

(For other cases, see Insurance, Dec. Dig. § 595.) 

8. INSURANCE. 

Insured ield bound by automobile theft policy failing to provide compensation 
for loss of use. 

(For other cases, see Insurance, Dec. Dig. § 495[1].) 

Appeal from a judgment of the Circuit Court for Oconto County; Arold F 
Murphy, Circuit Judge. 

\ction by Frank Housner against the Baltimore-American Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals——|By Editorial Staff.] 

Reversed and remanded, with directions. 

The action was commenced by the plaintiff on July 26, 1929, to recover for 
damages to the plaintiff's automobile by virtue of the provisions of a theft policy 
issued by the defendant insurance company. From a judgment in favor of the 
plaintiff in the sum of $829.81, entered April 26, 1930, defendant appeals. 

Plaintiff purchased a Willys Knight sedan on May 26, 1927. The car was 
new at that time. Plaintiff used it during the year 1927, until November, and 
then stored it until May, 1928. He used the car from May, 1928, until the 16th 
of October of the same year, when it was stolen. Upon the theft of the car, 
which was at that time temporarily in the lawful possession of plaintiff's brother, 
police officers were notified of the theft, and the defendant company sent out a 
post card description of the car. On November 26, 1928, the car was recovered 
at Houma, La. The car was returned to Milwaukee by the defendant company 
and reconditioned at defendant’s expense. In March, 1929, Mr. Barton, adjuster 
for the defendant company, drove the car from Milwaukee to Oconto. Mr. 
Barton had some trouble with the car, and evidently it was not operating. satis- 
factorily. He stopped at the office of plaintiff's brother, and plaintiff’s brother 
and Mr. Barton went to the McTavish garage, as did one Clyde Davis, agent for 
the insurance company. The car was left at the garage that day, as plaintiff’s 
brother wished to have McTavish see the car and find out if it was all right. 
Upon a check-up McTavish made an estimate of the further sum necessary to put 
the car in first-class shape. Upon the trial it appeared that this sum would be 
$196.90 

The policy in its insuring clause contains the following provisions: “The 
Baltimore-American Insurance Company of New York, in consideration of the 
premium hereinafter mentioned, does insure the assured named herein, for the 
term herein specified, to an amount not exceeding the actual cash value of the 
property at the time any loss or damage occurs, nor, in any event, the limits of 
liability, if any, herein specified, against direct loss or damage from the perils 
specifically insured against herein to the automobile herein described and the 
equipment usually attached thereto.* * * ” 
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The policy is so drafted as to be applicable, according to the desires of the 
insurer and insured, to tire, theft, tornado, collision, or property damage, and the 
policy in question covered all of these perils, except property damage. In its 
definition of perils, theft, robbery, and pilferage (broad form) are defined as 
follows: “Theft, robbery and pilferage, excepting by ary person or persons in 
the assured’s household or in the assured’s service or employment, whether the 
theft, robbery or pilferage occurs during the hours of such service or employment 
or not. >" =” 

Under “General Conditions” there are two which are important in this action. 
The first is as follows: “Limitation of liability and method of determining same. 
This company’s liability for loss or damage to the automobile described herein 
shall not exceed the actual cash value thereof at the time any loss or damage 
ccurs, and the loss or damage shall be ascertained or estimated accordingly, 
with proper deduction for depreciation however caused, and without compensation 
for loss of use, and shall in no event exceed the limit of liability, if any, stated 
in Paragraph C, nor what it would then cost to repair or replace the automobile 
r parts thereof with other of like kind and quality; such ascertainment or 
estimate shall be made by the assured and this company, or if they differ, then 
by appraisal as hereinafter provided.” 

The second is as follows: “Abandonment—return of stolen property. It 
shall be optional with this company to take all or any part of the property at the 
agreed or appraised value, but there can be no abandonment thereof to this com- 
pany; and where theft is insured against this company shall have the right to 
return a stolen automobile or its equipment with compensation for physical damage 
at any time before actual payment hereunder.” 

The case was tried before the court and a jury, and a special verdict sub- 
mitted to the jury. This verdict contained two questions, as follows: 

“First question: What was the reasonable market value of the plaintiff's car, 

Oconto, Wisconsin, on or about October 14th, 1928? Answer: $1,090.00. 

“Second question: What was the reasonable market value of plaintiff's car, at 
Oconto, Wisconsin, on or about March 14th, 1929? Answer: $300.00.” 

Judgment was entered upon the verdict as so rendered, in the sum of $828.81 
lamages and costs. 

\llan V. Classon, of Oconto, for appellant. 

Joseph E. Housner and John B. Chase, both of Oconto, for respondent 

WICKHEM, J. 

The principal contention of the appellant is that plaintiff is entitled to judg- 
ment for not more than $196.90, which sum the undisputed evidence discloses will 
he adequate to restore the automobile to the same physical condition as when it 
vas stolen, reasonable wear and tear excepted. This contention is based upon the 
onditions of the policy heretofore set out, it being the appellant’s position that 
the policy expressly reserves to the company the right to return the stolen auto- 
mobile with compensation solely for physicat damage thereto. The appellant also 
relies upon the limits of liability contained in other conditions of the policy, and 
particularly upon those which provide that the loss or damage shall be ascertained 
vith proper deduction for depreciation however caused, and without compensation 
or loss of use, and that the amount shall rot exceed what it would then cost to 
repair or replace the automobile or parts thereof with other of like kind and 
juality. It is the argument of the appellant that its obligation, upon electing to 
return the car, is to compensate the insured for purely physical damage to the 
ar, and that the sum thus payable shall in no event be greater than what it 
vould cost to repair or replace the automobile or parts thereof with other of like 
kind and quality. 


Respondent contends that the term “physical damage” refers to the deprecia- 
tion in the value of the car from the time it was stolen until it was returned. 
Respondent relies upon the case of Chapleau v. Manhattan Oil Co., 178 Wis. 545, 
190 N. W. 361, in which it was said: “Where personal property which has been 
injured is susceptible of repair, the measure of damages is ordinarily the difference 
etween the reasonable market value immediately before and such value immediately 
ifter the injury at the place thereof.” 
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This rule of damages was applied by the court in a tort action for injury to 
personal property. 

[1] It must be kept in mind, however, that this is not such an action for 
damages, but is one brought upon a contract of insurance, and that the provisions 
of the contract govern the measure of recovery rather than any rules applicable to 
cases of tort. Haussler vy. Indemnity Co. of America, 227 Ill. App. 504; United 
States Fidelity & Guaranty Co. v. Corbett, 35 Ga. App. 606, 134 S. E. 336; Stoors 
v. First American Fire Ins. Co., 160 Tenn. 239, 22 S. W. (2d) 1038. Hence this 
case must be solved by construing the contract of insurance out of which plain- 
tiff’s rights arise. 

Respondent further cites in support of his position the cases of Federal Ins. 
Co. v. Hiter, 164 Ky. 743, 176 S. W. 210, L. R. A. 1915E, 575; Edwards v. 
Maryland Motor Car Ins. Co., 204 App. Div. 174, 197 N. Y. S. 460; Kansas City 
Regal Auto Co. v. Old Colony Ins. Co., 196 Mo. App. 255, 195 S. W. 579. All 
of the cases cited sustain the position of respondent. The Hiter Case, which 
contains the most elaborate discussion of the matter, takes the view that the 
insuring clause, being very broad and comprehensive and covering all loss and 
damage caused by theft, is sufficient to fix upon the company liability for any 
diminution in value as the result of theft. The court held conditions substantially 
similar to those in this policy to be ambiguous and contradictory to the insuring 
clause, and further held that in such a situation the insuring clause must be 
given precedence. 

We find ourselves unable to give acquiescence to the doctrine of these cases. 
As was said in the case of Haussler v. Indemnity Co. of America, supra: “It is 
true that as a general rule a contract of insurance shall be construed most 
strongly against the insurer, but in our opinion the terms of this contract are not 
ambiguous. Contracts of insurance rest upon and are controlled by the same 
principles of law that are applicable to other contracts, and parties to an insurance 
contract have the legal right to insert such provisions in the agreement as they 
see proper so long as the contract does not contravene the law or public policy, 
and it is the duty of courts to construe and enforce such agreements as made and 
not to make new contracts for the parties.’ 

[2] The conditions in this policy must be construed with the insuring clause, 
and the insuring clause must inevitably be modified by the conditions, although, in 
ascertaining the meaning to be given to the conditions when they are ambiguous, 
the construction should be a liberal one in favor of the insured.. It seems to us 
that the result of the cases cited by respondent is to deny any force and effect to 
the conditions in the policies, and this, in our judgment, results in making for 
the parties a contract which they themselves never made. 


[3-7] Our construction of the policy is that, where the car has been stolen 
and recovered by the insurer, the insurer may elect to return the car and pay to 
the insured compensation for such purely physical damage as the car may have 
sustained at the hands of the thief. It is our further conclusion that physcial 
damage as defined in the policy does not include that item of depreciation which 
in automobiles results from mere age without use. It does, however, include such 
a sum as will, not only put the automobile in the condition it was at the time of 
the theft, reasonable wear and tear excepted, but such further sum as is necessary 
to compensate for this actual physical wear and tear. This conclusion is in no 
way affected by the clause limiting liability to what it would then cost to repair 
or replace the automobile or parts thereof with other of like kind and quality. 
Reasonably construed, this clause obligates the company to the replacement of the 
automobile or its parts with others of identical value. Further than this, the 
clause giving the company this option is a clause for the company’s benefit. The 
company, as a condition to exercising its option, must compensate for all physical 
damage, regardless of the limits of the policy. If this is impracticable or unreason- 
ably expensive, the company has left its other option, which is to keep the car 
and to pay the appraised value when stolen. 

[8] It follows that there must be a new trial in this case, and that the question 
there to be litigated is, What sum of money will compensate plaintiff for the 
physical damage to his car? In submitting this question the jury are to find such a 
sum as will compensate plaintiff, not only for the repairs necessary to put the car 
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in the condition it was at the time of the theft, reasonable wear and tear 
excepted, but the physical wear inflicted upon the car and incapable of restoration 
by repair. The plaintiff, in our judgment, is not entitled under the policy to 
recover any compensation for loss of use or any depreciation which is merely the 
result of the increased age of the car between the time of theft and the time 
of its restoration to plaintiff. This disposition of the case makes it unnecessary 
to discuss the remaining assignments of error. In so far as these assignments 
have any merit, they are inseparably connected with appellant’s main contention, 
and are disposed of by what has heretofore been said. 

Judgment reversed, and cause remanded, with directions to grant a new trial. 


LEFEBVRE v. NICKOLAI et al. 
Supreme Court of Wisconsin. May 12, 1931. 
236 Northwestern Reporter 684. 
4. INSURANCE. 


Limited mentality of insured who signed “receipt” canceling policy was import- 
ant factor in determining whether, as matter of law, he should be held to terms 
contained therein. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

8. INSURANCE. 

Whether insured was relieved from terms of so-called “receipt” cancelling 
his rights under policy on ground of excusable mistake or negligence held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from a judgment of the Circuit Court for Brown County; Henry 
Graass, Circuit Judge. 

Action by Alice Lefebvre against Arthur Nickolai and the Autoist Mutual 
Insurance Company. From the judgment, the second named defendant appeals.—- 
[By Editorial Staff.] 

Affirmed. 

Action against insured and insurer to recover for injuries sustained in an 
automobile collision, commenced June 28, 1929; judgment for plaintiff entered 
October 27, 1930. Defendant insurer appeals. 

Judgment went against both defendants. The insured does not appeal. The 
insurer, hereinafter called the company, does not claim that the judgment is 
erroneous as against the insured. It alleged in defense that its policy was canceled 
prior to the collision and put in evidence a form of “Lost Policy Receipt,” reciting 
that the policy had been surrendered. The plaintiff claims that this receipt was 
signed by the insured under mistake as to its contents and purported effect both 
as to the insured and the agent of the company. Upon this issue two questions 
were submitted to the jury: (1) Did the insured sign the receipt without knowledge 
that it canceled his policy? and (2) Did the insured and the agent make a mutual 
mistake, in that neither intended the receipt to cancel the policy? Both questions 
were answered “Yes.” 

The instrument which the company claims canceled the policy is headed in 
hold type “Lost Policy Receipt.” Its substance is as follows: “Returned premium 
$10.00. In consideration of ten and no/100 Dollars to be paid, the receipt whereof 
is hereby acknowledged, I hereby surrender release and relinquish all my right 
title and interest in Policy * * * and said policy having been lost or mislaid ——— 
agree to make no claim whatever for any loss or damage on which said com- 
pany would be liable and to return the same policy to said company (if the same 
should be found) forthwith. * * *” 

The paper was signed by the insured and the agent and dated February 8, 
1929, just 6 months after the date of the policy, though actually signed 8 days later. 

The receipt was signed under circumstances which may be stated as follows: 
The insured had pending against the company a claim for a loss under the theft 
clause of a prior policy on which the company allowed him $13 and sent its 
check payable to him to their agent for delivery. The insured owed the agent $20 
for advancing to the company the premium on the policy in suit. The agent 
wrote the insured informing him to call with a view to getting him to indorse 
the check and apply it on the agent’s account against him. On his coming in, 
the check was so applied. At this time the insured told the agent that he had lost 
the policy; that he was going to put up his car; that he was out of work and 
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could not afford to carry insurance. He claims that it was then agreed that the 
insurance should be suspended until May Ist. The agent claims that it was then 
agreed that the policy should be canceled. The insured claims he signed the 
receipt without reading it, thinking and being informed by the agent that it was 
only a receipt for the policy he supposed was lost, and that nothing was said 
about its being a cancellation or surrender of rights under the policy. Thereafter 
the agent sent the insured two bills for a balance of $7 as due the agent for the 
remainder of the premium advanced. The second of these was received by the 
insured about the time of the collision involved which occurred May Sth. The 
insured then paid the agent the $7 and informed him of the collision. The agent 
thereupon interviewed the plaintiff and told her that she need not worry that 
the defendant was insured, and notified the company of the collision and plaintiff's 
claim for damages. The company then wrote the agent that the policy’ was 
canceled. It had received from the agent the receipt signed by the insured, 
and had noted thereon “cancelled pro rata.” The agent then tendered back to the 
insured the $7 which he refused. The pro rata premium for return to the insured 
on cancellation of his policy as of February 8th was $10, The company had sent 
this amount to the agent, but the agent did not pay it or any part of it to the 
insured. The insured had $3 of the $10 coming to him from the agent on the 
basis of cancellation and a pro rata return of the premium. The agent claims 
that it was agreed between him and the insured when the insured signed the 
“Lost Policy Receipt” that, if when the insured put his car in use he should 
take out a new policy with the company, the company would then make him a pro 
rata allowance of the unearned premium, but that, if he did not so reinsure, the 
allowance should be on the “short rate” basis, which would charge 70 per cent. ot 
the whole premium and allow a return of $6 as unearned, and which would mak: 
the insured owing the agent $1 after applying the $13 theft allowance and $6 of 
the return premium on the $20 charge for advance of the premium. The copy ot 
the policy kept by the agent bears a hurried penciled indorsement, “cancelled 
2/16/29—Keceipt—Pro Rata if renewed in spring—insured will call when wanted.” 
The insured told the plaintiff at the immediate time of the collision that he was 
insured. The agent had on hand three forms at the time of the signing of the 
receipt by the insured: (1) A simple lost policy receipt; (2) a lost policy receipt 
in the form signed; and (3) a form reciting a “cancellation.” The insured claims 
he thought he was signing (1). The policy contains a special provision for can 
cellation to the effect that either party might cancel upon notice; that, if the can- 
cellation were at request of assured, the return premium should be computed o1 
a short rate basis, while, if it were at request of the company, it should be com 
puted on a pro rata basis; and that notice of cancellation mailed to the address of 
the assured should be sufficient notice of cancellation and the check of the com 
pany so mailed a sufficient tender of the unearned premium. 
not mail to the 


premium. 


The company did 
insured either notice of cancellation or its check for the return 


Kittell, Jaseph, Young & Everson, of Green Bay, for appellant. 

Edward M. Goemans, of De Pere, and Clifford & Dilweg, of Green Bay, tor 
respondent. 

Fow er, J. 

The appellant assigns as error (1) that the court should have dismissed the 
complaint against it on the ground (a) that the assured is conclusively presumed 
to have understood the contents of the instrument he signed and to have intended 
it to operate according to its terms, and (b) that the evidence itself does not 
warrant the findings of the jury as to mistake of the insured or the agent; (2) 
that a new trial should be awarded because the court wrongly instructed the jury 
that the same ten jurors need not agree on the answers to all questions of the 
verdict. 

[1] la. It is well established that, as a general rule, a person is not per- 
mitted to repudiate a written obligation by saying, when called upon to respond 
to it, that he did not read it when he signed it or did not know what it cantained 
Appellant cites several cases to this effect. Upton v. Tribilcock, 91 U. S. 45, 23 
L. Ed. 203; Albrecht v. Milwaukee & Superior Ry. Co., 87 Wis. 109, 58 N. W. 
72, 41 Am. St. Rep. 30; Sanger v. Dun, 47 Wis. 619, 3 N. W. 388, 32 Am. Rep 
789: Bostwick v. Mutual Life Ins. Co., 116 Wis. 392, 89 N. W. 538, 92 N. W. 
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246, 67 L. R. A. 705. These cases support the general rule. The rule was recently 
applied in Knight & Bostwick v. Moore (Wis.) 234 N. W. 902. 

[2-9] The rule in its strictness, however, is applied to contracts as dis- 
tinguished from receipts, releases, and the like. It is true that it has been held 
that the rule applies to what is in form a receipt if it also contains an assumption 
of contractual obligation. But, as to any such instrument, if the person signing 
it has been induced to sign it by misrepresentation of the other party as to its 
contents, it may be avoided for fraud and mistake, if the misrepresentation was 
intentional, or for mistake, if it was not intentional. Here the insured claims 
that the agent told him the paper signed was a mere receipt for a lost policy; 
the words “Lost Policy Receipt” in large and bold type were such as to attract 
the attention and lead to the assumption that the paper was only what those 
words naturally indicated, a mere receipt for a lost policy, and this would tend 
to corroborate the statement of the agent. The limited mentality of the insured 
which the trial court especially mentions is an important factor in determining 
whether as matter of law a party should be held to terms contained in a paper 
he signs. A receipt in full is not binding except as to the amount stated, if 
signed in the belief that it was only a receipt for the amount. Butler v. Regents, 
32 Wis. 124; Smith v. Schulenberg, 34 Wis. 41: Catlin v. Wheeler, 49 Wis. 507, 
522, 5 N. W. 935. A mere receipt is always open to explanation. And a receipt 
in form containing contractual elements may be avoided for fraud or mistake. 
Conant v. Estate of Kimball, 95 Wis. 550, 555, 70 N. W. 74. Under this rule, re- 
leases of personal injury claims have been often avoided. Schultz v. C. & N. W. 
Ry. Co., 44 Wis. 638; Bussian v. Milwaukee, Lake Shore & W. R. Co., 56 
Wis. 325, 14 N. W. 452; Lusted v. C. & N. W. Ry. Co., 71 Wis. 391, 36 N. W. 
857; Sheanon v. Pac. Mutual Life Ins. Co., 83 Wis. 507, 527, 53 N. W. 878. In 
most of the cases an element of fraud inheres, in that the release involved was 
obtained while the party signing was suffering from his injuries, and his failure 
to read it or understand its contents is attributed to that fact, but in the !ast 
case cited it is stated, page 528 of 83 Wis., 53 N. W. 878, 884: “The authorities 
in this state fully sustain the conclusion that, if the instrument was signed through 
the excusable mistake or negligence of the party, he is not bound by it, although 
the burden of proof is on him to rebut the presumption of gross negligence. If 
grossly negligent, manifestly he would be bound by it; but the presumption is 
not a conclusive one.” 

The case is distinguished from such cases as Bostwick v. Mutual Life Ins. Co., 
supra, and Knight & Bostwick v. Moore, supra, wherein the party signing was 
given and retained in his possession the original or a duplicate of the contract 
signed. We consider that it was a jury question whether the insured was relieved 
from the terms of the so called receipt on the ground of “excusable mistake or 
negligence” under the rule last stated. No question directly covering the point 
of excusability was submitted to the jury, but none was requested, and under 
section 270.28, Stats., the fact, if essential to recovery, must be deemed to have 
been submitted to and decided by the court in such way as to support the judg- 
ment. 

[10] 1b. The trial judge carefully considered whether upon the evidence the 
findings of the jury should stand, and was of opinion that the questions were for 
the jury. He especially mentions the assured’s limited mentality, of which he was 
in better position to judge than we, and this bears materially upon the assured’s 
understanding of the transaction between himself and the agent. So far as there 
was conflict in the testimony of the insured and the agent, their respective credibility 
was for the jury to determine. It is of some significance that the provisions of the 
policy respecting cancellation were not complied with. If the policy were canceled, 
the company should have sent the insured notice to that effect and sent him its 
check for the returned premium allowed. If the policy was in fact canceled, the 
company might have fully protected itself by so doing. Instead, it saw fit merely 
to send its check for the returned premium to the agent and thereby aid the agent 
in collecting his account against the insured. The notation on the agent’s copy of 
the policy, if made at the time it bears date, as presumably it was, is strong evi- 
dence of cancellation, but it does not necessarily control even on the proposition of 
mutual mistake, as the action of the agent in sending the two bills of $7 each and 
stating to the plaintiff that the defendant Nickolai was insured tends to show that 
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the agent did not consider the policy canceled, notwithstanding the claim that this 
happened through clerical error in not properly crediting the agent’s account against 
the insured on receipt of the $10 return premium. On the whole we conclude that 
the trial court’s upholding of the verdict should not be disturbed. This is par- 
ticularly applicable to the finding upon the first question, and, if the assured’s sign- 
ing is excusable that finding alone is sufficient to support the judgment. 

[11] 2. The court instructed the jury that each question of the verdict pre- 
sented an issue by itself, and that the same ten need not agree to all the questions. 
The answers of the jurors were 10 to 2 upon each question, and it does not appear 
that the same ten jurors agreed upon any two of the questions. There was a third 
question in the verdict, but it was whether the policy was in force and whether it 
was purely a matter of law dependent upon the answers to the other questions. As 
stated above, the answer to the first question was all that was essential to support 
the judgment, and it is immaterial how or by what ten jurors the second question 
was answered. : 

The judgment is affirmed. 


FULLEYLOVE v. HOLMES et al. 
Supreme Court of Wisconsin. June 12, 1931. 
237 Northwestern Reporter 95. 
1. INSURANCE. 

Where insured’s whereabouts was unknown, plaintiff could not recover unde: 
liability policy prohibiting action against insurer until plaintiff obtained judgment 
against insured. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. INSURANCE. 

Liability policy requiring insured, at insurer’s request, to assist in defense, 
held not breached, where insurer made no request; insured’s whereabouts being 
unknown. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal froma judgment of the Circuit Court for Kenosha County; E. B. 
Belden, Circuit Judge. 

Action by Arthur Fulleylove, an infant, by Thomas Fulleylove, his guardian 
ad litem, against Albert Holmes and the Constitution Indemnity Company. De- 
fendant last named appeared and answered, and, from a judgment dismissing the 
complaint, plaintiff appeals—[By Editorial Staff.] 

Reversed and remanded, with directions. 

Action begun October 28, 1929; judgment entered November 24, 1930. Per- 
sonal injuries. Automobile accident. Liability of insurance carrier. In the plain- 
tiff’s complaint, it is alleged that, while the plaintiff was walking along the edge 
of a highway therein described, on May 19, 1928, the defendant, by reason of the 
negligent operation of his automobile, struck the plaintiff, causing the plaintiff's 
injury. Judgment was demanded in the sum of $10,000. 

This action was begun by service of a summons and complaint upon the de- 
fendant Constitution Indemnity Insurance Company, hereinafter called the In- 
surance Company. The defendant Albert Holmes was not served, and did not 
appear. By way of an amended answer, the defendant Insurance Company set up 
that it insured the defendant against personal liability resulting from the negligent 
operation of the automobile; that the policy issued by the defendant Insurance 
Company was issued to one L. H. Hombs, and that, if the person referred to is 
Albert Holmes, then the liability of the defendant is solely upon the liability of 
L. H. Hombs to the plaintiff; that the liability insured against did not by the terms 
of the contract attach in the event of any breach of the policy contract by the in- 
sured; that the insured had breached the contract by reason of his failure to fully 
co-operate with the defendant in the event any claim was made or suit instituted 
as a result of any automobile accident which the insured might have during the 
term of the policy of insurance; that the insured had failed to co-operate by fail- 
ing to keep in touch with the defendant, had neglected to let the defendant know 
of his whereabouts, and that, by reason of the neglect of the said insured, no li- 
ability existed under the contract of insurance; and that the defendant insurance 
company was therefore not liable either to the insured or to the plaintiff. It was 
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also alleged the policy contained the ordinary “no action” clause. It was issued in 
1928. 

The court took some testimony and made findings of fact sustaining the alle- 
gations of the defendant’s answer; further, that the whereabouts of the defendant 
Holmes was unknown both to the plaintiff and to the defendant insurance com- 
pany; that diligent efforts to locate him and prepare for the necessary defense of 
the action had been made by the defendant Insurance Company; that the only de- 
fense witnesses to the accident were the defendant Holmes and one Nancy Moore, 
who subsequent to the date of the accident forming the basis for plaintiff's cause 
of action against the defendant Insurance Company were married, and that neither 
the said L. H. Hombs nor his wife can be found, although diligent efforts have 
been made to find them; that the insured has failed to render to the defendant 
Insurance Company the aid, assistance, co-operation, and attendance called for 
and provided for in said contract of insurance. 

The court concluded as a matter of law that the defendant Insurance Com- 
pany was not liable to the plaintiff. Judgment was entered accordingly dismissing 
the plaintiff's complaint upon the merits, from which the plaintiff appeals. 

Joseph A. Barly, of Milwaukee, for appellant. 

James E. Coleman, of Milwaukee (William J. McCauley, of Milwaukee, of 
counsel), for respondent. 

ROSENBERRY, C. J. 

[1, 2] The plaintiff here relies upon Elliott v. Indemnity Ins. Co., 201 Wis. 
445, 230 N. W. 87, where it was held that the plaintiff might proceed directly 
against the insurer, and that under the contract of insurance the insured was not a 
necessary party to the maintenance of the action. In Elliott v. Indemnity Ins. Co. 
the policy did not contain a “no action” clause. What was held in that case was 
that, it appearing that the estate was insolvent, the filing of a claim against it 
would be a useless formality, and that the plaintiff would not be compelled under 
the circumstances of that case, to make the estate a party. No such circumstances 
appear in this case. The court took eviden¢e from which it appears, as the 
court found, that neither the insured, L. H. Hombs, nor his wife can be 
found within the jurisdiction of the court or their whereabout discovered 
elesewhere. The policy provides that the insured shall, “at the request of 
the insurer,” assist in the defense, in the manner prescribed in the policy. 
It does not appear that the Insurance Company ever requested the defend- 
ant to assist it. The defendant did give notice of the injury, and then disap- 
peared. Whether or not there has been such a breach of the policy as discharged 
the insurer is a question that ought to be determined only when the insured is in 
court. It satisfactorily appears that the policy contained a “no action” clause; the 
court should have treated the answer as a plea in abatement and dismissed the 
action for that reason. The evidence does not sustain the finding that there is a 
breach of contract, because the evidence fails to disclose any request by the in- 
surer to aid in the defense. 

The judgment should be reversed and cause remanded, with directions to enter 
judgment dismissing the action, for the reason that under the terms of the policy 
no action lies against the insurer until judgment has been had against the insured. 

Judgment reversed, and cause remanded, with directions as stated in this 
opinion. No costs to be taxed by either party, appellant to pay the clerk's fees. 
Bachhuber v. Boosalis, 200 Wis. 574, 220 N. W. 117. 
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CASUALTY 


STANDARD ACC. INS. CO. v.. PHILPOT CONST. CO. No. 267. 
Supreme Court of Arkansas. April 27, 1931. 
Rehearing Denied May 18, 1931. 
38 Southwestern Reporter (2d) 26. 
1. INSURANCE. 

Statute imposing penalty and attorney’s fees on fire, life, health, or accident 
insurance company refusing ay i ic lability i i 
ae as 3 Dek aun loss held inapplicable to liability insurance 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE. 
_ Liability insurer who, although not bound under policy, defended damage 
suit, held liable on agreement to pay insured’s expenses of litigation. i 


(For other cases, see Insurance, Dec. Dig. § 51414.) 


Appeal from Circuit Court, Jefferson County; T. G. Parham, Judge. 

Suit by the Philpot Construction Company against the Standard Accident 
Insurance Company. From a judgment for plaintiff, defendant appeals. 

Modified and affirmed. 

This appeal comes from a judgment against appellant for attorney's fees 
claimed under the statute based upon a claim under a liability policy issued by it. 

Appellee partnership, contractors, engaged in road construction, after pro- 
curing a contract for road building in Clay county, procured a policy of liability 
insurance from appellant company in which was described the operations to be 
insured and conditioned as follows: 

“This agreement is subject to the following conditions: 

“Limits of Liability—This policy does not cover loss from liability on ac- 
count of such injuries (including death) caused by. * * * 

“(3) Any draught, or driving animal, any vehicle whether power driven or 
otherwise, or any person driving or using such animal or vehicle.” 

Nellie Strobel, a girl, claimed to have been injured by the negligence of one 
of the appellee’s drivers while jumping from one of its trucks to another while 
the trucks were in motion, and brought suit by her next friend for $5,000 dam- 
ages. Appellant company denied any liability for this injury, claiming its policy 
did not cover such injuries which were expressly excluded therefrom. It notified 
its agents in Pine Bluff, who issued the policy, that it denied liability thereunder 
and directed them to inform appellee of the fact. Its general attorney in the 
home office also wrote to Reimberger & Reinberger, attorneys, employed by the 
appellee company to defend the suit, denying any liability under its policy for the 
injury, and its attorneys in Little Rock also wrote denying any such liability. 
Appellee then refused to pay the premium still due upon the liability policy, and 
upon demand therefor suggested that, since appellant company claimed the policy 
did not cover the liability to pay for the injury of Nellie Strobel, it would not 
pay the fees, the balance due $312.07 for premiums on the policy; and thereupon, 
appellant company’s attorneys proposed to defend the suit brought by the girl’s 
attorneys against appellee for the injury provided they should in no way be bound 
to pay or discharge any judgment that might be recovered in such litigation, and 
requested that they be immediately notified in writing of the acceptance of this 
proposition. No notice of its acceptance was given, but appellant’s local attor- 
neys were notified by Messrs. Reinberger & Reinberger of the status of the suit 
and asked them to proceed with the suit, which they did. The appellee company 
then paid the balance due on the premiums of the policy. 

Upon the first trial of the cause, the court indicated that a verdict would be 
directed against the plaintiff, whereupon the cause was continued, the complaint 
amended, and, upon the trial at the next term of court, the court directed a 
verdict against the plaintiff and in appellee’s favor. Appellee company claimed 
to have paid Reinberger & Reinberger for defending the suit a fee of $750, with 
$15.65 expenses, and to have expended in addition in said defense $385.44, as 
shown by an itemized statement. It demanded payment of these amounts from ap- 
pellant company, $1,151.09 attorney’s fees and expenses for the defense of said 
suit, and brought this suit for the collection thereof asking that the statutory 
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damages of 12 per cent. and reasonable attorney’s fee be also taxed as costs 
therein, which was done, and, from the judgment thereon against appellant,. this 
appeal comes. 

Moore, Gray & Burrow and Everett B. Gibson, Jr., all of Little Rock, for 
appellant. 

Harry T. Wilson, of Pine Bluff, for appellee. 

Kirsy, J. (after stating the facts). 

{1] Appellant insists that the law does not warrant the taxing of an at- 
torney’s fee and judgment for 12 per cent. damages upon the recovery of a 
judgment against the insurer upon a policy of liability insurance, and its con- 
tention must be sustained. 

The statute, section 6155, Crawford & Moses’ Dig., provides: “In all cases 
where loss occurs, and the fire, life, health, or accident insurance company liable 
therefor shall fail to pay the same within the time specified in the policy, after 
demand made therefor such company shall be liable to pay the holder of such 
policy, in addition to the amount of such loss, twelve per cent. damages upon 
the amount of such loss, together with all reasonable attorneys’ fees for the 
prosecution and collection of said loss; said attorneys’ fee to be taxed by the 
court where the same is heard on original action, by appeal or otherwise and 
to be taxed up as a part of the costs therein and collected as other costs are or 
may be by law collected.” 

This statute is highly penal and should not be held to apply to any loss or 
insurance company not therein expressly named; as was said in Home Fire I[n- 
surance Co. v. Stancell, 94 Ark. 578, 127 S. W. 966, where it was held it did not 
apply to cases for loss caused by cyclone and for which a cyclone insurance com- 
pany was liable. In National Union Fire Ins. Co. v. Crabtree, 151 Ark. 561, 
237 S. W. 97, 98, the court, reversing the judgment of a lower court allowing 
plaintiff to recover penalties and attorney's fees on an automobile theft policy, 
said: “The court erred, however, in rendering judgment for penalty and attorney’s 
fees. The imposition of penalties and attorney’s fees is limited to suits to recover 
for losses by fire, life, health, and accident, and the statute does not apply to a 
suit for loss caused by theft under that kind of insurance. Crawford & Moses’ 
Digest, § 6155. We held, in the case of Home Fire Ins. Co. v. Stancell, 94 Ark. 
578, 127 S. W. 966, that the statute, being penal, should not be held to apply 
except in cases falling within its particular terms. We decided in that case that 
the statute did not apply to a loss caused by a cyclone under a policy of insur- 
ing against that character of loss.” 

The court has also held that the attorney's fees and penalty provided by the 
statute could not be recovered under a policy of tornado insurance issued by a 
fire insurance company. National Union Fire Ins. Co. v. Henry, 181 Ark. 637, 
27 S.W.(2d) 786. See also Mears Mining Co. v. Maryland Casualty Co., 162 Mo. 
App. 178, 144 S. W. 883; Western Indemnity Co. v. Free and Accepted Masons 
of Texas (Tex. Civ. App.) 198 S. W. 1092; Ocean Accident & Guarantee Cor- 
poration v. Northern Texas Traction Co. (Tex. Civ. App.) 224 S. W. 212. 

Only four kinds of insurance companies are included in said statute, fire, 
life, health, or accident insurance companies, and it makes no provision for the 
allowance of damages and attorney’s fees where the loss is caused or claimed 
under any other kind of policy of insurance. Liability insurance, of the kind pro- 
vided for in the policy issued by appellant. company to appellee company, is a 
distinct and important line of insurance and was already well developed when 
the statute was passed, and since it was not named therein such companies or the 
company issuing the policies of insurance are not liable to the holder of the 
policy in case of loss for the damages and attorney's fees allowed by said statute. 

The authority of our cases supra are not impaired by the decisions in Spring- 
field Mutual Ass’n vy. Atnip, 169 Ark. 968, 279 S. W. 15, and Illinois Bankers’ 
Life Ass’n v. Mann, 158 Ark. 425, 250 S. W. 887, 888, both suits are life insur- 
construing such statute being: “This apparently includes all insurance companies, 
ance contracts relied on by appellee. The language of the court in the last case 
construing such statute being: “Their apparently includes all insurance companies, 
and does include all companies except those exempted by other legislation from 
the operation of that section,” which obviously means “all insurance companies” 
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case turns are not the words of the insurer, but the declaration of the insured 
He signed the paper and sent it to the company to obtain the insurance. The pol- 
icy was issued upon this paper, and the insured cannot complain if his own paper 
is read according to the natural meaning of the words in it. 

[5] Lastly it is insisted that the appellee is estopped to make this defense. He 
testified that he obtained the insurance from Charles Woidich; that Woidich a 
knew that he was wrecking this building; was there at different times and saw the 
work going on and made no objection; that several of his employees had received 
injuries and the defendant had sent a doctor and had them treated and had paid 
some claims. But, on the other hand, the defendant proved, by three’ uncontra- 
dicted witnesses, that Charles Woidich was not its agent and was never in its 
service; that he was an insurance broker in Louisville and nothing more, and did 
not represent the defendant at any time. They also showed that the claims re- 
ferred to were paid when the company did not know anything about the wreck 
ing business, and that the doctor too was sent under the same circumstances. 

[6-9] An estoppel should be clearly proved. An estoppel too is only available 
to a person who is himself innocent and mislead by the other party. Nussbaum 
lived in Louisville. It is presumed that he knew the ordinances of the city. He 
knew that he was paying a license only as a junk dealer. He knew that he was 
rated by the Workmen’s Compensation Board only as a junk dealer. As a busi 
ness man it must be presumed that he knew what ordinary business men knew 
If he had been insured for the business of blasting and wrecking of buildings he 
would have paid $3 per hundred more than he paid for the insurance he had 
He knew ke was only insured as a junk dealer, and that he was only paying insur- 
ance as a junk dealer and the insurance company should not be held at fault by 
weason of what it did, as above stated, unless Nussbaum clearly brought to its 
knowledge the fact that he was blasting or wrecking buildings. This he did not 
show, and the circuit court properly gave the peremptory instruction for the de | 
fendant 

Judgment affirmed 

The whole court sitting 
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KANA v. FISHMAN et al. 
Supreme Judicial Court of Massachusetts. Suffolk. June 26, 1931 
176 Northeastern Reporter. 922 
2. INSURANCE ee 
Insured’s failure to notify lability insurer of injured person's bringing suit 
and to send summons relieved insurer of liability, where not waived. 

It was required by conditions of liability policy that insured, on occur- 
rence of accident covered by policy, should give immediate written no- 
tice thereof to company at its home office or to one of its duly author- 
ized agents, and to give like notice of any claim made on account of 
such accident, and, if thereafter suit was brought, insured was required 
to immediately forward to company a summons or other process served 
upon insured. | 
(For other cases, see Insurance, Dec. Dig. §$ 539[5].) 

4. INSURANCE 
Evidence did not raise issue for jury that liability insurer waived insured’s 
failure to notify insurer of injured person's bringing suit and to send summons 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 
6. INSURANCE. 
Any waiver of provisions of liability policy, to be effective, must have been 
between insurer and insured 
(For other cases, see Insurance, Dec. Dig. § 311[1].) 
7. INSURANCE. 
In injured person's action against liability insurer, dealings between plaintiff 
and insurer were properly excluded respecting liability of insurer to insured 
(For other cases, see Insurance, Dec. Dig. § 311[1].) 
Exceptions and Appeal from Superior Court, Suffolk County; Winfred H 
Whiting, Judge 
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Suit by Annie Kana against Nathan Fishman and others. The suit was dis- 
missed, and plaintiff brings exceptions, and appeals. 

Exceptions overruled, and decree affirmed. 

F. I. Rose, of Boston, for appellant. 

R. L. Mapplebeck, of Boston, for appellees. 

Wait, J. 


The plaintiff brought her bill in equity under G. L. c. 175 § 113, as amended 
by St. 1923, c. 149, § 2, which authorizes a judgment creditor who has suffered 
loss or damage on account of bodily injury or of damage to property, to com- 
pel the application to the judgment of insurance money due to the judgment 
debtor, if at the accrual of the cause of action, the debtor was insured against 
liability for such loss. She had recovered judgment against the defendant Fish- 
man, for injury received in January 1927, and sought to compel payment out of 
insurance claimed to be due to Fishman from the defendant New Jersey Fidelity 
& Plate Glass Insurance Company, which had issued a policy insuring Fishman 
against loss arising from accident on the premises where the plaintiff was hurt. 
The bill was taken as confessed against Fishman who defaulted. The insurance 
company admitted that the policy had issued and was in force in January, 1927; 
but denied liability to Fishman or the plaintiff. It set up that the policy re- 
quired as conditions of liability that the assured, on the occurrence of an acci- 
dent covered by the policy, should “give immediate written ‘notice thereof with 
the fullest information obtainable at the time, to the company at its home office 
at Newark, New Jersey or to one of its duly authorized agents”; should give 
like notice of any claim made on account of such accident; and if, thereafter, 
suit was brought against him, “shall immediately forward to that company every 
summons or other procesg served upon the assured”: and that these conditions 
had not been complied with. 

[1] On motion eight issues were framed for a jury. The cause is before us 
upon exceptions claimed at the trial to the jury, and an appeal from a final 
decree dismissing the bill with costs. At the jury trial the plaintiff claimed 
exception to the denial of her motion that two additional issues be framed. The 
original order framing the issues provided “that such other issues be framed as 
may be necessary by the trial Court.” Whether any and, if any, what addi- 
tional issues should be framed and submitted to the jury under this order rested 
in the discretion of the trial judge. No abuse of discretion in denying the motion 
appears. Bolton v. Van Heusen, 249 Mass. 503, 506, 144 N. E. 384. 


There is no dispute that at no time did the assured notify the insurer in 
writing that suit had been brought by the plaintiff or send to it any summons 
or other process issued in that action. The plaintiff's writ against Fishman was 
dated May 19, 1927. It was served on June 1, and was entered in July, 1927. 
Fishman gave the summons to an attorney, Applebaum; filed a_ petition 
in bankruptcy; and troubled himself no more about it. He was defaulted 
for failure to answer interrogatories on October 4, 1928; damagts were assessed 
January 7, 1929; judgment entered on January 28, and execution issued January 
29, 1929. This bill was filed on February 6, 1929. He first learned of the acci- 
dent some days after May 12, 1927, from a letter, dated May 12, 1927, sent to 
him by the plaintiff's attorney, and about May 24, 1927, sent notice in writing 
to Thomas J. Nolan & Co., the insurer’s agent at Boston. The letter of May 
12, was transmitted to the office of the counsel of the insurer at Boston; and, 
in June, counsel for the plaintiff consulted with an attorney in that office who 
had been instructed to investigate. This attorney testified that he did not repre- 
sent the insurer, but did whatever he was instructed to do by his superiors in 
the office. He saw the plaintiff; at some time had her examined physically by 
a physician; and, from time to time conversed with her attorney; but had no 
compliance with the conditions of the policy. On May 25, 1927, the office of 
dealings with the assured. There was no evidence of authority in him to waive 
the insurer’s counsel at Boston notified the assured that investigation would be 
made upon the understanding that in so doing there was no waiver of the as- 
sured’s breach of the condition to give immediate written notice of the hap- 
pening of the accident, and of the right to disclaim liability for that reason. 
On February 21, 1929, that office notified the assured that since he had not no- 
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case turns are not the words of the insurer, but the declaration of the insured 
He signed the paper and sent it to the company to obtain the insurance. The pol- 
icy was issued upon this paper, and the insured cannot complain if his own paper 
is read according to the natural meaning of the words in it. 

[5] Lastly it is insisted that the appellee is estopped to make this defense. He 
testified that he obtained the insurance from Charles Woidich; that Woidich 
knew that he was wrecking this building: was there at different times and saw the 
work going on and made no objection; that several of his employees had received : 
injuries and the defendant had sent a doctor and had them treated and had paid ; 
some claims. But, on the other hand, the defendant proved, by three’ uncontra- : 
dicted witnesses, that Charles Woidich was not its agent and was never in its 
service; that he was an insurance broker in Louisville and nothing more, and did 
not represent the defendant at any time. They also showed that the claims re- 
ferred to were paid when the company did not know anything about the wreck 
ing business, and that the doctor too was sent under the same circumstances. 

[6-9] An estoppel should be clearly proved. An estoppel too is only available 
to a person who is himself innocent and mislead by the other party. Nussbaum 
lived in Louisville. It is presumed that he knew the ordinances of the city. He 
knew that he was paying a license only as a junk dealer. He knew that he was 
rated by the Workmen’s Compensation Board only as a junk dealer. As a_ busi- 
ness man it must be presumed that he knew what ordinary business men knew 
If he had been insured for the business of blasting and wrecking of buildings he 
would have paid $3 per hundred more than he paid for the insurance he had 
He knew he was only insured as a junk dealer, and that he was only paying insur- 
ance as a junk dealer and the insurance company should not be held at fault by 
weason of what it did, as above stated, unless Nussbaum clearly brought to its 
knowledge the fact that he was blasting or wrecking buildings. This he did not 
show, and the circuit court properly gave the peremptory instruction for the de 
fendant 

Judgment affirmed 

The whole court. sitting 


KANA v. FISHMAN et al. 
Supreme Judicial Court of Massachusetts. Suffolk. June 26, 1931 
176 Northeastern Reporter 922 
2. INSURANCE a ; 
Insured’s failure to notify liability insurer of injured person's bringing suit 
and to send summons relieved insurer of liability, where not waived. 
It was required by conditions of liability policy that insured, on occur- 
rence of accident covered by policy, should give immediate written no- 
tice thereof to company at its home office or to one of its duly author- 
ized agents, and to give like notice of any claim made on account of 
such accident, and, it thereafter suit was brought, insured was required 
to immediately forward to company a summons or other process served 
upon insured. 
(For other cases, see Insurance, Dec. Dig. § 539[5].) 
4, INSURANCE 
Evidence did not raise issue for jury that liability insurer waived insured’s 
failure to notify insurer of injured person's bringing suit and to send summons 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 
6. INSURANCE. 
Any waiver of provisions of liability policy, to be effective, must have been 
between insurer and insured 
(For other cases, see Insurance, Dee. Dig. § 311[1].) 
7. INSURANCE. 
In injured person's action against liability insurer, dealings between plaintiff 
and insurer were properly excluded respecting liability of insurer to insured 
(For other cases, see Insurance, Dec. Dig. § 311[1].) 
Exceptions and Appeal from Superior Court, Suffolk County; Winfred H 
Whiting, Judge. 
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Suit by Annie Kana against Nathan Fishman and others. The suit was dis- 
missed, and plaintiff brings exceptions, and appeals. 

Exceptions overruled, and decree affirmed. 

F. I. Rose, of Boston, for appellant. 

R. L. Mapplebeck, of Boston, for appellees. 

walt, J. 


The plaintiff brought her bill in equity under G. L. c. 175 § 113, as amended 
by St. 1923, c. 149, § 2, which authorizes a judgment creditor who has suffered 
loss or damage on account of bodily injury or of damage to property, to com- 
pel the application to the judgment of insurance money due to the judgment 
debtor, if at the accrual of the cause of action, the debtor was insured against 
liability for such loss. She had recovered judgment against the defendant Fish- 
man, for injury received in January 1927, and sought to compel payment out of 
insurance claimed to be due to Fishman from the defendant New Jersey Fidelity 
& Plate Glass Insurance Company, which had issued a policy insuring Fishman 
against loss arising from accident on the premises where the plaintiff was hurt. 
The bill was taken as confessed against Fishman who defaulted. The insurance 
company admitted that the policy had issued and was in force in January, 1927; 
but denied liability to Fishman or the plaintiff. It set up that the policy re- 
quired as conditions of liability that the assured, on the occurrence of an acci- 
dent covered by the policy, should “give immediate written ‘notice thereof with 
the fullest information obtainable at the time, to the company at its home office 
at Newark, New Jersey or to one of its duly authorized agents”; should give 
like notice of any claim made on account of such accident; and if, thereafter, 
suit was brought against him, “shall immediately forward to that company every 
summons or other procesg served upon the assured”: and that these conditions 
had not been complied with. 

[1] On motion eight issues were framed for a jury. The cause is betore us 
upon exceptions claimed at the trial to the jury, and an appeal from a final 
decree dismissing the bill with costs. At the jury trial the plaintiff claimed 
exception to the denial of her motion that two additional issues be framed. The 
original order framing the issues provided “that such other issues be framed as 
may be necessary by the trial Court.” Whether any and, if any, what addi- 
tional issues should be framed and submitted to the jury under this order rested 
in the discretion of the trial judge. No abuse of discretion in denying the motion 
appears. Bolton vy. Van Heusen, 249 Mass. 503, 506, 144 N. E. 384. 


There is no dispute that at no time did the assured notify the insurer in 
writing that suit had been brought by the plaintiff or send to it any summons 
or other process issued in that action. The plaintiff's writ against Fishman was 
dated May 19, 1927. It was served on June 1, and was entered in July, 1927. 
Fishman gave the summons to an attorney, Applebaum; filed a_ petition 
in bankruptcy; and troubled himself no more about it. He was defaulted 
for failure to answer interrogatories on October 4, 1928: damagts were assessed 
January 7, 1929; judgment entered on January 28, and execution issued January 
29, 1929. This bill was filed on February 6, 1929. He first learned of the acci- 
dent some days after May 12, 1927, from a letter, dated May 12, 1927, sent to 
him by the plaintiff's attorney, and about May 24, 1927, sent notice in writing 
to Thomas J. Nolan & Co., the insurer’s agent at Boston. The letter of May 
12, was transmitted to the office of the counsel of the insurer at Boston; and, 
in June, counsel for the plaintiff consulted with an attorney in that office who 
had been instructed to investigate. This attorney testified that he did not repre- 
sent the insurer, but did whatever he was instructed to do by his superiors in 
the office. He saw the plaintiff; at some time had her examined physically by 
a physician; and, from time to time conversed with her attorney; but had no 
compliance with the conditions of the policy. On May 25, 1927, the office of 
dealings with the assured. There was no evidence of authority in him to waive 
the insurer’s counsel at Boston notified the assured that investigation would be 
made upon the understanding that in so doing there was no waiver of the as- 
sured’s breach of the condition to give immediate written notice of the hap- 
pening of the accident, and of the right to disclaim liability for that reason. 
On February 21, 1929, that office notified the assured that since he had not no- 
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tified the insurer of the bringing of suit, and on account of his neglect to send 
the summonses, the insurer disclaimed liability. 


[2] The failure so to notify and to send were breaches of conditions which 
relieved the insurer of liability under the policy, unless waived; Boston Elevated 
Railway v. Maryland Casualty Co., 232 Mass. 246, 251, 122 N. E. 196, and cases 
cited, or unless, as the plaintiff contends, knowledge of the situation obtained 
from the plaintiff and her attorney and the transaction with the latter satisfied 
the conditions of the policy or constitued estoppel or waiver. It has been de- 
cided that the effect of G. L. c. 175, §§ 112 and 113, as amended (Laws 1923, ec. 
149, §§ 1, 2) is to relieve the assured of the necessity of satisfying the judgment 
recovered againt him, before being able to recover against the insurer upon a 
policy insuring against the loss established by the judgment, and to enable the 
judgment creditor to secure the application of the insurance money upon his 
judgment without such proof. Lorando y. Gethro, 228 Mass. 181, 117 N. E. 185, 
1 A. L. R. 1374; McMahon v. Pearlman, 242 Mass. 367, 136 N. E. 154, 23 A. L. 
R. 1467; Lunt v. AZtna Life Ins. Co., 253 Mass. 610, 149 N. E. 660. See Daly v. 
Employers’ Liability Assurance Corp., Ltd. (Mass.) 168 N. E. 111. The liability 
is not affected otherwise, and if, for other reasons, the assured cannot collect, 
the judgment creditor is in no better state. As was said in Lorando v. Gethro, 
228 Mass. 181, 185, 117 N. E. 185, 187, 1 A. L. R. 1374, “Whatever conditions are 
imposed by that contract, whether as to written notice by the insured to the 
insurer of any accident and claim, the delivery to the insured of summons in 
case of action instituted, as to time of bringing action on the policy, or other- 
wise, are left in full force. * * *” 

[3, 4] It is to be observed that the provisions applicable to liability upon 
policies of motor vehicle insurance under St. 1928, ¢. 381, § 5, amending St. 
1925, c. 346, § 4(4), are of wider scope, for by clause (5) of that section the 
policy must provide that “no violation of the terms of the policy and no act 
or default of the insured, either prior or subsequent to the issue of the policy, 
shall operate to defeat or avoid the policy so as to bar recovery within the limit 
provided in the policy by a judgment creditor proceeding under the provisions 
of said section one hundred and thirteen [of G. L. c. 175] and clause (10) of 
section three of chapter two hundred and fourteen.” Warecki y. United States 
Fidelity & Guaranty Co. (Mass.) 170 N. E. 49: Vance v. Burke, 267 Mass. 394, 
166 N. E. 761; Lundblad v. New Amsterdam Casualty Co., 265 Mass. 158, 163 
N. E. 874. The express language of the statutes of 1925, now 1928, implies that 
section 113, under which the plaintiff here is proceeding ,was not understood 
by the Legislature to secure a judgment creditor against defaults by the assured 
other than as therein specifically set out. It follows from what has been stated 
that there was no reversible error in refusing to submit to the jury issues with 
regard to whether notice of the bringing of suit and processes in the action at 
law were sent to the insurer. The first was immaterial, if the other breach 
existed. The latter breach is not denied. And, because there was no sufficient 
evidence of authority in any one with whom the plaintiff dealt to waive com- 
pliance by the assured with the conditions of the policy, and no evidence of 
any dealing with the assured, there was no error in refusing to submit an issue 
of waiver to the jury. The exceptions based upon this action of the trial judge 
must be overruled. 

[5-8] The plaintiff waives the exceptions claimed to refusals to give instruc- 
tions requested at the jury trial. She insists, however, upon certain exceptions 
with reference to rulings upon evidence. Several may be discussed together. 
In the examination of witnesses Moskow and Smith, attorneys in the office ot 
the insurer’s counsel, evidence was excluded which was covered by the plaintiff’s 
offer to show that her counsel “talked with Moskow and Smith about investi- 
gation and settlement of the claim; that neither one of them told him anything 
about the disclaimer or reservation of rights; that Moskow told him he [Mos- 
kow] could settle the case two years later when the case was on the trial list; 
that in the conversation he had with Smith, he informed Smith that Fishman had 
come in the day after he had given the writ to the sheriff, and that he had 
directel an attachment of real estate to be made; that Smith replied, ‘Well, you 
can remove that, because the property is covered O. K.’; that the witness then 
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said he would remove the attachment any time they wanted him to.” The ex- 
clusions were right as no evidence was introduced of authority of either Smith 
or Moskow to bind the insurer by action or statement. Moreover, any waiver 
to be effective must have been between the insurer and the assured. There was 
no evidence to connect the assured with what was said or done. Dealings with 
the plaintiff or her counsel were res inter alias with reference to liability of the 
insurer to the assured. Rollins v. Bay View Auto Parts Co., 239 Mass. 414, 421, 
132 N. FE. 177. The letters sent by the plaintiff’s counsel to the defendant com- 
pany and Moskow in July and August of 1927 and 1928, receipt of which was 
admitted, were properly excluded as self-serving statements. As already stated 
negotiations between the plaintiff's counsel and the defendant and not connected 
with the assured were immaterial. The question whether one of the letters was 
ever returned by the post office was immaterial. We find no abuse of discre- 
tion in admitting the questions put to Fishman on cross-examination. 

The judge sitting in equity at the hearing after the jury issues were answered 
found as facts “that the defendant knew of the bringing of the law action re- 
ferred to in paragraph numbered 3 of the bill of complaint soon after this action 
was brought; that its attorneys consulted several times with the counsel for 
the defendant, but conferred with him chiefly in response to requests by counsel 
for the plaintiff; that it caused the plaintiff to be examined by a physician in 
its employ; that the conduct of the plaintiff or his attorney, other than the con- 
ferences above referred to, was no different than it would otherwise have been 
had the policy never been issued, and that the plaintiff has been put in no dif- 
ferent position, has not lost any rights or suffered any harm by reason of any 
act of the defendant or its agents. I find that there has been no estoppel caused 
by the acts of the defendant or his agent that prevents it taking advantage of 
the failure of the assured to comply with the provisions of its policy.” These 
findings taken with the present admission that no summons or processes were 
sent by the assured to the insurer, and the answer of the jury by direction that 
no waiver existed, fully justify the decree dismissing the bill with costs. 

Exceptions overruled. 

Decree affirmed with costs. 





THOMAS KILPATRICK & CO. v. LONDON GUARANTEE & ACCIDENT 
CO., Limited. No. 27598. 
Supreme Court of Nebraska. June 5, 1931. 


237 Northwestern Reporter 162. 
1. INSURANCE. 

On proof of injury by fall from dangerous height, it will be presumed fall 
was accidental; where woman sustained injury due to fall from third floor of 
store building, and there was no direct evidence as to how fall occurred, fall con- 
stituted “accident,” within store owner’s indemnity policy. 

Syllabus by the Court. 

When it has been sufficiently established by circumstantial evidence 
that a person has suffered injury by reason of falling from a dangerous 
height, it will be presumed, in the absence of evidence to the contrary 
that the fall was accidental. 

(For other cases, see Insurance, Dec. Dig. $§ 436, 646[6].) 


2. APPEAL AND ERROR. 


Failure to instruct on burden of proof will not require reversal, where no in- 
struction was requested, and no prejudice appears. 
Syllabus by the Court. 
The trial court should instruct the jury as to the burden of proof, but 
a failure to do so will not require a reversal of the judgment, when no 
such instruction was requested by the complaining party and no prejudice 
appears. 
(For other cases, see Appeal and Erroor, Dec. Dig. § 216[1].) 


3. INSURANCE. 


Insurance company, by unconditional denial of liability, waives provision of 
indemnity policy requiring assured to forward summons and other process; atter 
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indemnity insurer’s denial of liability, assured need not notify him again of pen- 
dency of suit. 
Syllabus by the Court. 
An insurance company whose policy provides that the assured shall 

forward to the company every summons and other process in suits as soon 

as served upon him waives compliance with such provision by an uncon- 

ditional denial of its lability. The insurer having denied any liability 

under its contract, it is neither necessary nor proper to notify him again. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 
4, INSURANCE 

Indemnity insurer’s denial of liability was breach of contract which obligate 
t to defend suits against insured, and therefore insured was released from 
ment not to settle claim. 






Syllabus by the Court. 

\n indemnity insurance company obligated to defend suits 
the insured, even if groundless, breaches its contract by a denial 
ability as to an accident and thereby releases the insured from an agree- 
ment in the policy not to settle any claim. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from District Court, Douglas County; Wright, Judge. 

Action by Thomas Kilpatrick & Co. against the London Guarantee & 
Company, Limited. Judgment for plaintiff, and defendant appeals. 

\ffirmed 

Kennedy, Holland, De Lacy & McLaughlin, of Omaha, for appellant. 

Morsman & Maxwell, of Omaha, for appellee. 

Heard before Rose, Dean, Good, Eberly, Day, and Paine, JJ., and Horth, 
District Judge. 

Day, J 

This is an action upon a public liability policy of insurance, brought by the 
nsured against the insurance company. The plaintiff seeks to be indemnified for 
an amount paid upon a claim for damages and for which the company denies 
liability. The company appeals from a judgment. 





aga 





A woman was caught shoplifting in the store of plaintiff. She was taken to 
a private room on the third floor of the store building, where she was questioned 
by the officers of the plaintiff. They stepped outside of the door of the room to 
discuss and determine whether or not they would arrest her. When, after a brief 
nterval, they reentered the room, she was gone. Looking out of the open window, 
they saw her lying on the sidewalk. There is no direct evidence as to how the 
accident happened. Plaintiff called a doctor who gave the woman medical atten- 
tion. Later, the doctor sued the plaintiff and obtained judgment for his services 
The insurance company refused to defend the doctor’s suit, claiming the accident 
was not covered by its policy. The deceased woman’s legal representative brought 
suit against the plaintiff, claiming damages based upon negligence. Plaintiff gave 
the insurance company no notice of this suit, but the company knew that such 
suit had been commenced. In that suit judgment was entered, and this judgment, 
as well as the judgment in the doctor’s suit, having been paid by plaintiff, it 
brought this suit against the company to recover the amount paid on the twe 
judgments 

[1] Among other things, the appellant complains of the giving of this in- 
struction to the jury: “The jury are instructed that the accident to Mrs. Lipp on 
October 19, 1925, which resulted in her death was an accident within the meaning 
of the policy of insurance issued by defendant to plaintiff.” The obligation of the 
insurance company as defined by the policy is that as respects bodily injuries, in- 
cluding death suffered or alleged to have been suffered, as the result of accidents 
occurring, to defend any claim or suit against the assured, even if groundless, to 
recover damages on account of such injuries and to pay the loss from liability 
imposed by law upon the insured fer damages on account of such injuries, and, in 
addition, to pay(a) for the immediate surgical aid made necessary by such acci- 
dents. and (b) all expenses incurred by the company for investigation, negotié i 
and defense for claims and suits for damages on account of such injuries. There 
is no question in this case that Mrs. Lipp fell from the third story window of 
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Thomas Kilpatrick & Company's store to the sidewalk below, and that as a result 
of said fall she was fatally injured. That was an accident within the meaning of 
the insurance policy. In this case the court so instructed the jury, but did not in- 
struct them that this was an accident for which the insured was liable. Under the 
contract, it appears that the insurance company insured the plaintiff herein against 
any claim or suit, for damages resulting from accidents, even if groundless. In 
Western Travelers’ Accident Ass'n v. Holbrook, 65 Neb. 469, 91 N. W. 276, 94 
N. W. 816, it was held: “When it has been sufficiently established by circumstantial 
evidence that a person has suffered injury by reason of falling from a dangerous 
height, it will be presumed, in the absence of evidence to the contrary, that the 
all was accidental.” See, also, Railway Officials’ & Employees’ Accident Ass’n 

Drummond, 56 Neb. 235, 76 N. W. 562, 563, wherein this court held: “An ac- 
cident, within the meaning of contracts of insurance against accidents, includes 
any event which takes place without the foresight or expectation of the person 
acted upon or affected thereby.” The instruction complained of correctly informed 
the jury that the injury of Mrs. Lipp was an accident within the meaning of the 
policy. 

[2] The appellant casually complains that the court erred in not giving any 
instruction on the burden of proof. No instruction was requested upon this mat- 
ter. “The trial court should instruct the jury as to the burden of proof, but a 
failure to do so will not require a reversal of the judgment when no such instruc- 
tion was requested by the complaining party, and no prejudice appears.” Chalupa 

Tri-State Land Co., 92 Neb. 477, 138 N. W. 603. We have examined the in- 
structions carefully, and while there is no specific charge to the jury upon the 
question of the burden of proof, the instructions taken as a whole would cast that 
burden upon the plaintiff, and it does not appear that the appellant was in any way 
prejudiced by the failure of the court to give an instruction including the term 
‘burden of proof.” 

It is undisputed that, when the personal representative of Mrs. Lipp, deceased, 
filed suit against the appellee, who was insured, to recover for damages by reason 
of the accident, the summons was not forwarded to the insurance company and 
that no notice was given to the company. The policy provides that the assured 
“shall forward to the company or its authorized agent * * * every summons and 
other process in suits as soon as served upon him.” The plaintiff contends that 
t was excused from sending the summons in the case of Lipp v. Thomas Kii- 
patrick & Company, in which case they paid a judgment, for the reason that pre- 


viously the insurance company had denied all liability upon the policy. The evi- 
dence as to whether or not the defendant had denied lability on the policy to the 
plaintiff was in sharp conflict. Two witnesses, Mr. Morsman and Mr. Baxter, 


attorney and president of the plaintiff company, respectively, testified that they 
had repeatedly orally demanded to know the position of the company; that they 
had written a letter to the agent of the company demanding an answer in writing 
is to the position of the company as to liability on the policy; that they received 
no letter or written statement as to the position of the company, and that the 
agent of the company denied all liability under the policy. On the other hand. 
Mr. Rance, the agent of the company, stated that he informed Mr. Baxter and 
Mr. Morsman that whether or not their policy covered this accident depended 
upon the kind of claim that was made against Kilpatrick & Company, and that 
when suit was commenced they would determine whether or not it was their duty 
to defend. This is denied by Morsman and Baxter. The action by the doctor, 
who rendered first aid, was brought after the suit for wrongful death. Thomas 
Kilpatrick & Company forwarded the summons in that case to the insurance com- 
pany, who denied liability in a letter as follows: “We are returning herewith the 
petition and summons in the case of Dr. N. H. Attwood v. Thomas Kilpatrick & 
Company, a corporation, for the reason that our policy does not cover this action 
and, consequently, we cannot take care of it.” This was a circumstance which, 
in connection with all the other evidence, would tend to establish a course of con- 
duct consistent with the contention of Thomas Kilpatrick & Company. Whether 
or not the company had denied liability was a question of fact to be determined by 


the jury, which was by the verdict resolved in favor of the plaintiff. The plain 


tiff in this case complied with the provisions of the policy providing that the as- 
sured shall forward to the company or its authorized agent written notice of ev- 
ery accident as soon as practicable and prompt notice or every claim. The Kil- 
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patrick company promptly notified the insurance company of the accident and 
promptly notified the company that claim had been made against the company for 
damages as a result of the accident. 


{3] Was the insurer released from liability because the assured did not for- 
ward the summons to the company or their agent? An analogous situation, we 
think, is presented by the cases where an insurer has denied liability, and it has 
been held in such a case that “waiver of proofs of loss may be made before suit 
brought by the insurer’s unconditional denial of its lability for the loss.” Omaha 
Fire Ins. Co. v. Hildebrand, 54 Neb. 306, 74 N. W. 589. The reason for the rule 
is that it would be a useless thing to notify the company in face of its denial of 
liability. In Lowe v. Fidelity & Casualty Co., 170 N. C. 445, 87 S. E. 250, 251, the 
company defended on the ground that the insured failed to forward to defendant 
the summons and process served on the insured when the action was commenced. 
In that case the failure to give satisfactory notice was sought to be excused on ac- 
count of the fact that the insurance company had theretofore refused and de- 
clined to recognize any liability under the terms of said policy. The insurance 
company contended that they did not intend to deny all liability to the insured 
upon the contract, but only a denial of the liability of the insured for the death. 
The court found that the defendant denied its liability upon its contract to the 
insured. The court said: “Consequently, the insured was relieved from the duty 
of forwarding the process served on it. An insurance company cannot deny all 
liability under a contract of insurance, and then be heard to say, after it has 
repudiated the contract, that assured should have given it notice when the action 
was instituted, so that it could have defended the action, in accordance with the 
terms of the contract. Having denied any liability under the policy, it was neither 
necessary nor proper to notify defendant again.” Paraphrasing the language of 
these cases, we find the rule applicable to the case at bar to be: An insurance com- 
pany whose policy provides that the assured shall forward to the company every 
summons and other process in suits as soon as served upon him waives compliance 
with such provision by an unconditional denial of its liability. The insurer having 
denied any liability under its contract, it is neither necessary nor proper to notify 
him again. 

[4] The insurance company also seeks to avoid liability in this case because of 
a provision in its policy which provided as follows: “The company shall have the 
right to settle any claim or suit at its own cost, and the assured shall not incur any 
expense (other than for said immediate surgical aid) nor settle any such claim or 
suit except at his own cost, without the written consent of the company.” As- 
suming for the purpose of the consideration of this position that the assured in 
this case settled the claim in question, does this fact relieve the company of li- 
ability under its contract? In St. Louis Dressed Beef & Provision Co. v. Mary- 
land Casualty Co., 201 U. S. 173, 26 S. Ct. 400, 50 L. Ed. 712, the court said: 
“An insurance company issued its policy insuring the assured against statutory 
and common-law liability for damages caused by negligence of insured or its em- 
ployees, the insured to give immediate notice of any accident to the company, 
which agreed to defend any suit for damages brought against the assured, the lat- 
ter not to make any settlement without the company’s consent, and not to bring 
any action under the policy except for loss actually paid in satisfaction of judg- 
ment after trial. After an accident of which notice was duly given the assured was 
sued and the company refused to defend on the ground that the accident was 
not within the risks assumed. The assured to avoid heavy judgments set- 
tled the suits out of court and sued the company. Held that: The refusal of 
the company to defend the suits constituted such a breach of the contract that 
it released the assured from the agreement not to settle the claim without its 
consent and amounted to a waiver of the condition that it was only liable for judg- 
ment rendered against the assured after trial and satisfied.” In Royal Indemnity 
Co. v. Schwartz (Tex. Civ. App.) 172 S. W. 581, it was held that the insurer, 
after repudiating its obligation to defend, was estopped to set up a failure of the 
insured to obtain its consent in writing before incurring expenses for fees which 
were paid by insured in defense to a suit against him. In Interstate Casualty 
Co. v. Wallins Creek Coal Co., 164 Ky. 778, 176 S. W. 217, L. R. A. 1915F, 958, 
it is said: “A policy of employer’s liability insurance provided that the insurer 
should not be responsible for settlements made by insured not specially author- 
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ized in writing by the insurer, and agreed to investigate all claims and defend all 
suits. The employer, having become liable to an employee for personal injuries, 
duly notified the insurance company, who investigated the case, but took no fur- 
ther steps in the matter, nor did it repudiate liability. After a delay of three 
months the employer settled the claim for a reasonable amount, and brought suit 
for reimbursement against the insurance company. Held, that the insurer was 
estopped to rely on the stipulation forbidding settlement.” In Mayor, Lane & 
Co. vy. Commercial Casualty Ins. Co., 169 App. Div. 772, 155 N. Y. S. 75, a con- 
dition of this kind was held to be limited to cases wherein the insurer performs 
its contract requiring it to defend accidents against the insured, and the latter 
was held not precluded from recovery because he settled an action against him 
after insurer had refused to defend it. In Fullerton v. United States Casualty 
Co., 184 Iowa, 219, 167 N. W. 700, 6 A. L. R. 367, it was held that an assurer who 
abandoned its obligation to defend could not defeat recovery for money paid by 
the insured in settlement of the claim, although the policy provided for a recovery 
only when the payment by the insured was in satisfaction of the judgment. In 
Butler Bros. v. ‘Anan in Fidelity Co., 120 Minn. 157, 139 N. W. 355, 44 L. R. A. 
(N. S.) 609, it was said that an insured in such a situation as occasioned by the 
insurer’s breach of duty to defend or settle need not go to trial and risk ‘being 
subjected to a verdict in excess of his insurance. <A provision that “ ‘the com- 
pany is not responsible for any settlements made or expenses incurred by as- 
sured, unless * * * authorized in writing by the company’ * * * can only apply 
where both parties were proceeding under, and in accordance with, the terms of 
the policy. It has no application where the company, in direct violation of the 
terms of the policy, refuses to defend the action against the insured.” Rosenberg 
v. Maryland Casualty Co., 130 A. 726, 727, 3 N. J. Misc. R. 1132. An insurance 
company, by denial of its liability under an automobile indemnity policy and re- 
fusal to settle or defend an action against insured as agreed, “breached the con- 
tract and released the insured from its agreement not to settle the claim without 
written consent of the insurer and waived a clause in the policy under which 
actual trial of the issue was made a condition precedent to a recovery against it.” 
Independent Milk & Cream Co. v. tna Life Ins. Co., 68 Mont. 152, 216 P. 1109. 


In the case at bar, whether or not the insurance company had denied all 
liability was a question ‘of fact upon which the evidence was conflicting, therefore 
the verdict of the jury that the company had denied all liability is conclusive. 
An indemnity insurance company obligated to defend suits against the insured, 
even if groundless, breaches its contract by a denial of liability as to an accident 
and thereby releases the insured from an agreement in the policy not to settle any 
claim. In such a case, the insured is not compelled to go to trial and risk the 
hazard of a large judgment, but is justified in making a favorable settlement. 


There is a suggestion that the settlement in this case made by the insurer 
was surrounded by some element of fraud. An examination of the record does 
not sustain this contention. An accident had occurred and Thomas Kilpatrick 
& Company was anxious to have the matter disposed of. It notified the insur- 
ance company of the accident and requested it to take charge of the claim which 
had been made against it as a result thereof. The insurance company through 
its agent had denied liability, at least, even according to the statement of its 
agent, it questioned its liability. The insured employed competent attorneys 
who negotiated with the claimant and who were of the opinion that there was 
liability on the part of the insured. Accordingly, they negotiated a settlement. 
It was a claim for wrongful death which could only be prosecuted by the ad- 
ministrator for the estate of the deceased. It was necessary that a suit be filed 
and that a judgment be entered by the district court in order to make an effec- 
tive and binding settlement. The attorney for the administrator prepared a peti- 
tion and submitted it to the attorneys for the defendant. The attorney for the 
insured made some suggestions relative to the petition and the same was re- 
drafted in his office. The insurance company bases its claim of fraud upon this 
fact. It is doubtful whether the insured would have been released or protected 
by a settlement made by the payment of a judgment upon a petition which did 
not state a good cause of action. It was the duty of the attorneys for Thomas 
Kilpatrick & Company to see that it was protected by a proper judgment. The 
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petition was filed and the insured filed an answer denying liability. Subsequently, 
an order and judgment was entered by the court as follows: 

“This cause coming on to be heard on this 5th day of April, A. D. 1926, and 
the parties appearing in open court and being represented by their attorneys, 
a jury was waived, and trial had to the court. 

“The court having heard the testimony does now find in favor of the plain- 
tiff and against the defendant and assesses the plaintiff's damages at the sum of 
two thousand one hundred thirty-four and 25/100th ($2,134.25) dollars. 

“Wherefore, it is now ordered and adjudged that the plaintiff, Arthur H. 
Lipp, Administrator of the Estate of Myrtle May Lipp, deceased, do have of 
and recover from the defendant, Thomas Kilpatrick & Company, a corporation, 
the sum of two thousand one hundred thirty-four and 25/100 ($2,134.25) dollars 
and costs of suit, and that execution issue therefor. By the court, Charles A. 
Goss, Judge.” 

This judgment was paid by the insured. It is noted that this was not a 
judgment entered by consent or agreement, but was entered by the court after 
hearing testimony in the case. 

A provision of the policy is that the insurer shall not be liable for any ex- 
penses incurred by the assured unless they are specifically authorized in writ 
ing by the insurer, except that the insured may incur expense for immediate 
surgical aid. In this case the insured provided immediate and necessary sur- 
gical aid. The insurance company refused to pay the claim and subsequently 
refused to defend the suit of the doctor against the insured. It was the duty 
of the insurance company under this policy to pay the expenses incurred, and 
the action of the trial court in directing a verdict in favor of the insured for 
the amount it was compelled to pay upon the judgment secured against it by 
the doctor for immediate surgical aid was required. 

There is no prejudicial error in the record, and the judgment is 

Affirmed. 





COMMERCIAL CASUALTY INS. CO. et al. v. SOUTHERN SURETY CO. 
OF DES MOINES, IOWA. 
Court of Chancery of New Jersey. June 12, 1931. 
155 Atlantic Reporter 391. 
INSURANCE. 

In suit to cancel reinsurance agreement, evidence held insufficient to sustain 
charges of false representation and fraudulent concealment in procuring re- 
insurance, precluding cancellation. 

Syllabus by the Court. 
Charges of false representation and fraudulent concealment, in pro- 
curing reinsurance, examined and found not sustained. 

(For other cases, see Insurance, Dec. Dig. § 681.) 

Suit by the Commercial Casualty Insurance Company and another against 
the Southern Surety Company of Des Moines, Iowa. 

Decree in accordance with opinion. 

McCarter & English, of Newark, for complainants. 

um, Tamblyn & Colyer, of Newark, for defendant. 

BAcKEs, Vice Chancellor. 

In February, 1924, the Southern Surety Company gave its bond to the 
county of Allegheny, Pa., for $1,100,000, insuring county funds on deposit with 
the Carnegie Trust Company during the four-year term of the then recently 
elected county treasurer. The Southern reinsured the risk with nineteen other 
companies for $1,000,000, retaining a liability of $100,000. The Commercial Cas- 
ualty Company and the New Jersey Fidelity & Plate Glass Insurance Company 


were two of the reinsurers; each for $50,000. The Trust Company failed in April, 


1925, and, upon paying the loss, the Southern brought suits at law against the 
Commercial and the Fidelity for the reinsurance. Thereupon, this bill was filed 
to restrain the suits and to cancel the reinsurance agreements on the ground 
of fraud. A preliminary injunction issued. 100 N. J. Eq. 92, 135 A. 511; 101 
N. J. Eq. 738, 138 A. 919. 

The Southern, previously, in 1920, had given a bond for $1,400,000, insuring 
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the county funds on deposit with the Trust Company during the term of the 
then county treasurer which expired in January, 1924. That risk was also re- 
insured. When the Trust Company, in February, 1924, applied to the Southern 
ior a new bond of $1,400,000, John A. Bell, its president, agreed in writing to 
indemnify the Southern against loss. The bond was written for $1,100,000 be- 
cause the Southern was unable to obtain more than $1,000,000 reinsurance, and 
itself was unwilling to carry more than a retained liability of $100,000 and an 
idditional $50,000 insurance of another county fund on deposit with the Trust 
Company. Mr. Zwinggi, the manager of the Pittsburgh branch of the Southern, 
negotiated the bond and the reinsurance. 

The allegations of fraud are, that Zwinggi represented to Mr. Short, mana- 
ger of the depository bond department of the Commercial, that: 

“(a) The defendant was about to execute a bond as surety for Carnegie 
Trust Company to the County of Allegheny, in the sum of $1,400,000 to secure 
the deposit of funds of that County in the said Trust Company : 

“(b) The defendant would itself retain at its own risk a liability on the said 
bond of at least $150,000; 

“(c) The said bond was an original bond and not the renewal of a prior 
bond; 

“(d) The said Carnegie Trust Company was then a solvent and well-manag- 
ed institution; 

“(e) John A. Bell, the defendant’s indemnitor with respect to the said surety 
bond, was then worth at least $1,400,000; 

“(f) The said John A. Bell was known by the said Zwinggi to be a man 
worth far in excess of $1,400,000 and not less than $10,000,000 or $11,000,000; 

“(g) The fact of the solvency and good management of the Carnegie Trust 
Company and the wealth of the indemnitor, Bell, would lessen the risk of the 
proposed reinsurers.” 

—that Short repeated the representations to the Fidelity at Zwinggi’s request, 
to induce it to participate in the reinsurance. The charges are that the repre- 
sentations except (g) were untrue in fact, and all of those untrue in fact ex- 
cept “d” and “e” were untrue to the knowledge of Zwinggi, and were made 
with intent to induce the complainants to enter into the contracts of reinsur- 
ance; that they were material to the risk assumed by the complainants and were 
relied upon by them in entering into the contracts of reinsurance. At the 
hearing “a” and “b” were abandoned, and “g,” a corollary, was not pressed. 

sg as developed at the hearing: Zwinggi was in New York 
f\yand accidentally met Mr. Campbell, the general agent of 
Pittsburgh, and told him of his errand. Campbell agreed to 
submit the pr¢@pogitton to his company, telephoned and then went to its main 
office in Newa¥k/awd took Short back to the Waldorf where he had a dinner 
engagement with. Zwinggi. He introduced them, but says he heard none of 
their conversation. ~Shett.says of the meeting: “Mr. Zwinggi offered the 
financial statement of the bank, represented the bank to me as a first class in- 
stitution, well-managed, and he also said that we had the indemnity of a man 
by the name of John A. Bell, who was reputed to be worth in the neighbor- 
hood, net worth, of eleven or twelve million dollars. He further stated that Mr. 
Bell was, as I recall, a coal baron and banker—man of considerable wealth in 
that locality.” 








This is the 
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And being asked what else, he replied: “Why, he just—he submitttd the 
financial statement of the bank and financial statement of Bell, showing his 
worth and so forth, and told me that the bank was well-managed and financially 
sound and so forth.” 

And on cross-examination he added: “He (Zwinggi) said, ‘Now, this is a 
large bond,’ and, he says, ‘we have the indemnity of the president, Mr. John A. 
Bell, he says, ‘Mr. Bell is a very wealthy man, a banker,’ and something as I 
recall it—He said, ‘A coal baron here in Pennsylvania;’ and he also showed me 
the personal statement of Mr. Bell which showed, as I recall now, above all 
his liabilities, about a net worth of eleven or twelve million dollars.” 

Asked if Zwinggi said anything about its being a renewal or original bond, 
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he answered: “It was a new bond, as I recall, sir, I am rather certain as to that, 
sir. It was a new bond covering county funds.” 

This is substantially all of Short’s testimony as to representations. It will 
be observed that Short does not say that Zwinggi represented that Bell “was 
then worth at least $1,400,000,” or that Bell “was known by the said Zwinggi 
to be a man worth far in excess of $1,400,000 and not less than $10,000,000 or 
$11,000,000,” as alleged in “e” and “f,” but that Bell was reputed to be worth ten 
or eleven million dollars. That he was so reputed is not controverted. 

Zwinggi’s version is quite difftrent. He says that before he set out from 
Pittsburgh to canvass the trade, he made up numerous sets of credentials, con- 
sisting of the Trust Company’s application for a $1,400,000 bond and its financial 
statement; Bell’s indemnity agreement; the Jones Mercantile Agency report 
and R. G. Dun’s report on Bell, and a list of Bell’s directorships; that when he 
met Campbell he gave him an outline, told him of the old bond and the reason 
for the new one, and furnished him with a set of credentials to take to his com- 
pany, and that when he met Campbell and Short in the evening, Short simply 
announced that his company would take $50,000, and that he replied he thought 
it was a safe risk. Later, in the course of conversation, he says Short sug- 
gested the Fidelity as a prospect; that he gave him a set of the credentials for 
that concern, upon Short agreeing to submit the matter and to solicit its co- 
operation. Zwinggi’s attitude is that all his advances to the Commercial were 
made to its Pittsburgh general agent, Campbell, who, he says, was as familiar 
with the standing of the Trust Company and of Bell as he was, and that when 
Short met him in the evening and announced his company’s action, there was 
no call for any further representations, and that he made none. Campbell does 
not deny that Zwinggi told him of the old bond and the reason for the new one; 
he says he cannot recall. He admits that he discussed the risk with Short over 
the telephone before going to Newark, but asserts he did not take a set of 
credentials with him; that he did not lay the matter before Short, though he 
went to Newark with that in mind; and that he did nothing more than to refer 
Short to Zwinggi. And Short says that he did not get a set of credentials from 
Campbell, and yet, a set, not otherwise accounted for, was produced at the 
hearing from the files of the Commercial. The most natural thing for Zwinggi 
to have done would have been to give a set to Campbell as his “talking papers,” 
and for Campbell to have unfolded the proposal to Short, and for Short to have 
made inquiry of him concerning the Trust Company and Bell, he being from 
Pittsburgh. It would be singular if these most likely things did not happen. The 
three committeemen say, as Short says, that they did not consider the risk until 
the next morning after Short met Zwinggi. But the following sequential events, 
all well established, are persuasive that the committee. approved the risk before 
Short went to meet Zwinggi, and, in doing so, that they relied on their own 
records and the set of credentials given by Zwinggi to Campbell. A notation 
by the committee “O. K. for fifty thousand addl. 2-15-24” in the Commercial’s 
record bears witness that the reinsurance was approved Friday, February 15th 
Zwinggi left New York Friday night, February 15th, right after his meeting 
with Short, and he arrived home the next morning. Short telephoned the 
proposition to Mr. Vreeland of the Fidelity the morning of the 16th (Saturday) 
saying, according to Vreeland, “I was over and had lunch yesterday in New 
York with Mr. Zwinggi” and that “Zwwinggi had to get back to Pittsburgh last 
night” and “to wire Zwinggi, if I wanted any reinsurance to Pittsburgh.” On 
the morning of the 16th, the Fidelity wired acceptance to Zwinggi at Pittsburgh. 
And there is this pertinent inquiry. If Short did not carry the news to Zwinggi 
on the evening of Friday, February 15th, when and how did he inform him that 
his company would take $50,000 reinsurance, for he did not again see Zwinggi, 
yet, twelve days later, and as a matter of course, his company executed the re- 
insurance. 


Undoubtedly, Zwinggi and Short talked shop when they met, but Short’s 
testimony, that Zwinggi fraudulently misrepresented any feature of the risk, 
is far from satisfying. Reinsurance is routine business; it is cooperative and 
reciprocal among surety companies. Handled daily in large volume and some- 
what promiscuously, three-quarters of it over the telephone and the rest person- 





+ cnet partie 


seemrereeeee 





Cas.] Com. Cas. Ins. Co., et al. v. So. Surety Co. of Des Moines, Ia. 845 


ally, by wire or post, and accepted or refused with the facility and some of the 
stability of a stock exchange, the trained operator looks chiefly to his company’s 
“board sheet,” the financial record of the depository, for guid ince (the Com- 
mercial had reports on over five thousand banks), and participates in the joint 
venture, if the facilities of his company, 10 per cent. of capital and surplus, war- 
rant taking the risk; or rejects it if the board sheet dictates that course. The 
integrity of the major insurer is, of course, a voucher, but the ultimate guide 
is his own record of the depository seeking insurance. As an instance: At the 
time of the reinsurance the Commercial had a small line on the Trust Company 
and in November, following it, wrote another $80,000 depository bond obtained 
by Campbell, its Pittsburgh agent, who knew the local situation as Zwinggi knew 
it, relying on its board sheet, made up in part by a report of the Trust Com- 
pany and of Bell accompanying the application for the bond, indentical with 
Zwinggi’s credentials. Whatever the shop talk was, it is obvious from Short’s 
own testimony that any representations by Zwinggi, as to the solvency and good 
management of the Trust Company or as to Bell's worth, were expositive of 
his credentials, were referable to them, and were the expression of an honest 
opinion based upon them; and Short so understood, so did his cocomittee. An 
opinion or belief which, if honestly made, and founded upon what appeared to 
be reasonable and certain ground, is not actionable. Cowley v. Smyth, 46 N. J. 
Law, 380, 50 Am. Rep. 432; Henn v. Metropolitan Life Insurance Co., 67 N. J. 
Law, 310, 51 A. 689. Short’s testimony of representation, extra the credentials, 
finds no support in the circumstances, and its disingenuousness approaches in- 
vention. The evidence shows how, by subtle suggestion to a mind not unwill- 
ing, the charges of fraud were cultivated; how the credentials were the ground- 
work for representation imputed to Zwinggi; how Short’s impressions became 
convictions, and his testimony but a reflection of his state of mind, not of his 
memory. Short left the Commercial for Florida three years before the hear- 
ing. He had handled thousands of similar cases. When the lawsuits were 
started, the Newark attorney of the Commercial (not present counsel) tele- 
graphed him, and his reply indicates a meager and dubious recollection. With- 
out consulting him, the lawyer sent him an affidavit and he swore to it as pre- 
pared, that Zwinggi represented the Trust Company to be “solvent and in a sound 
financial condition” and that Bell was “a man of large financial means and 
worth considerably more than the penal sum of the bond” and that Zwinggi 
had concealed the fact that the bond was a renewal. That affidavit was for use 
in the law court on a motion for leave to file supplemental answers. The motion 
denied, and the attorney anxious to move this court, the affidavit to the bill was 
remodeled, a year after the first one, in which Short swears that Zwinggi repre- 
sented that the Trust Company “was highly solvent, well-managed and in sound 
financial condition” and that Bell was “a man of large financial means and worth 
more than $1,400,000 and that his resources were as high as $1,000,000 or $11,000,- 
000;" and that Zwinggi stated that “the bond was an original bond.” (The italics 
mark the variations.) That the variations were not accidental is emphasized by 
the transformation of the charge of concealment into a positive representation that 
the bond was a new one. At the hearing Short failed to support the averments of 
representation as to Bell’s worth, but instead asserted, as already pointed out, that 
Zwinggi represented that Bell was reputed to be worth in the neighborhood of cleyen 
or twelve million dollars, and that that representation was predicated upon Bell’s 
statement which Zwinggi showed him. And he wavered oe. it came to testifying 
that Zwinggi represented the bond to be a new one; this testimony was haltingly 
given, with conflicting modification and plainly with mental reservations. The 
charge of false representation is not sustained. 


The bill further charges that the Southern (meaning Zwinggi) knew and 
willfully, fraudulently, and maliciously concealed from the complainants knowledge 
if the facts that: 


(a) The said surety bond entered into by the complainants and Carnegie Trust 
Company was not an original bond, but was a renewal. 


(b) Several of the reinsurers on the bond of which the said surety bond was 
a renewal had refused to participate in the reinsurance on the said surety bond, and 
demanded a release of their liability from the prior reinsurance. 
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(c) At least one of such reinsurers had theretofore stated to the defendant that 
Carnegie Trust Company was improperly and irregularly managed. 

(d) The defendant did not intend to carry more than $100,000 liability at its 
own risk on the said surety bond. ; 

(e) There had been an investigation conducted by the auditor general of the 
commonwealth of Pennsylvania, commonly called the Kephart investigation, which 
disclosed irregularities in the management of the Carnegie Trust Company, and 
which resulted in the indictment of Harmon M. Kephart, State Treasurer of Penn- 
sylvania, for making false reports of his accounts, and his conviction thereof upon 
a plea of nolo contendere, and also the payment under compulsion by Carnegie 
Trust Company in December, 1922, to the commonwealth of Pennsylvania of 
$15,049.24, as interest on money of the commonwealth, of which Carnegie Trust 
Company wrongfully had the use of, as a result of the irregularities between said 
Bell and Kephart. 

(f) The reason the said surety bond was reduced from $1,400,000 to $1,000,000 
was because some of the proposed reinsurers refused to participate in reinsurance, 
on account of irregularities in the management of Carnegie Trust Company. 

The question is: Was there a fraudulent concealment? Mere nondisclosure, un- 
less coupled with bad faith, is not fraudulent concealment. When the Trust Com- 
pany failed in April, 1925, it was then for the first time discovered that Bell had 
for years corruptly misused its funds, and he was later imprisoned 
Up until the failure, the Trust Company was locally regarded as a 
flourishing, well-managed and sound institution; its published statements 
showed a constant increase in deposits and profits; it regularly made quarterly 
and annual departmental reports of its condition and was periodically examined by 
the state authorities, whose vise confirmed public confidence. And more, it was not 
closed for insolvency, and insolvency was not discovered until after a chronic fail 
ure to keep up its daily cash reserve moved the state banking department to inter 
vene. As to Bell: Until the crash came he was looked upon as one of the leading 
citizens of Pittsburgh, in money worth, character, business integrity and civic and 
religious activities; and at the time of the reinsurance his reputation was at its 
pinnacle. He was president of six banks, and director in a dozen corporations; a 
churchman, president of the local maternity hospital, and president of the county 
workhouse. The R. G. Dun Agency said of him, “He is mentioned as a millionaire 
several times over, reported to handle his financial and business affairs in a capable 
manner, regarded with contidence and reported prompt in his settlements.” Thi 
Jones Mercantile Agency said of him, “He bears an excellent reputation” and that 
he is considered “one of the wealthiest men of this section.” His credit with other 
bankers was unlimited, according to an official of the banking department. The dis- 
closures of the Kephart investigation in 1922 seem not to have disturbed public 
faith in the Trust Company nor in Bell. Public confidence in them was as firm af 
ter as before. The pertinent disclosure was that from 1918 to 1921 checks of the 
treasurer of Alleghany county, drawn on the Trust Company to the order of the 
state treasurer, Kephart, for taxes due the state were withheld from deposit, and 
were exchanged by him with Bell for Trtist Company checks on its account in 
the Colonial Trust Company, of which Bell was also president. These checks 
were signed by Bell as president, were blank in amount, and were filled out by the 
state treasurer, and deposited at his convenience. Bell and Kephart gave the in- 
vestigating committee artful explanations; and as Bell left the stand he “vin- 
dicated” by the auditor general (he and the Attorney General were the commit- 
tee); the committee’s report was drawn with circumspection; the Trust Company 
paid interest on the money withheld, and Kephart was convicted of bad bookkeep- 
ing and fined. The Philadelphia North American featured the investigation, but 
it was discounted as a political attack upon Bell, and his power and glory remained 
undiminished. In the public mind and in financial and official circles, the Trust 
Company was not looked upon as involved; intercourse with other banks and the 
clearing house continued normal, and its outward aspect was that of a healthy and 
safe institution. The state banking department was unsuspecting and made no 
special examination. The Southern knew in a general way of the juggling of 
state funds by Bell and the state treasurer, and so did Zwinggi, and unquestion- 
ably so did the large and many financial interests which continued their confidence 
in him and the Trust Company; Bonding companies continued to insure its de- 
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posits. The National Surety Company, the largest of its kind in the world, bond- 
ed the Trust Company for $150,000 as late as February 12, 1925, and continued to 
bond Bell's other banks and companies. And Campbell, the Commercial’s general 
agent in Pittsburgh, who must have known in the same general way that Zwinggi 
knew, of the Kephart disclosures and of the unblemished and interrupted high 
regard in which the Trust Company and Bell were held, had no misgivings, for 
he bonded the Trust Company with the Commercial after the notoriety; Bell’s mis- 
deeds were three years past and the Kephart investigation two, when Zwinggi was 
reminded of them, while canvassing for the reinsurance, by the president of one 
of the reinsurers on the old bond, who showed him a copy of a letter he had writ- 
ten in 1922, to the president of the Southern, calling his attention to the Philadel- 
phia newspaper public ition of them. The informing president had no other in- 
formation and no intimacy with the merits of the risk, but he had a lurking sus- 
picion, was distrustful, and refused to reinsure the new bond. Zwinggi, who knew 
the current public esteem of Bell and the Trust Company, thought him too sensi- 
tive and overcautious. Hindsight proves he was not. But we are concerned with 
the Trust Company’s and Bell’s standing when the reinsurance was effected, four- 
teen months before their downfall, and as of then, with the assuring atmosphere 
of public confidence in the institution as a background, the absolute good faith of 
Zwinggi and his company cannot be reasonably challenged. Undertaking the ma- 
jor risk and retaining $100,000 of the liability stands as a guarantee. There was 
no motive or urge to conceal. The major risk was entirely voluntary; the old 
four-year $1,400,000 bond had expired and was discharged, and Zwinggi’s ultimate 
orders were to write the new one only if he had others who would participate to 
reduce the load to his company’s capacity, $100,000, and not otherwise. He so- 
licited thirty or more. Five of the old reinsurers declined reinsurance on the new 
bond; one, because its line on the Trust Company was full; two accepted and 
then withdrew, though the Pittsburgh general agent of one of them, who knew 
the local situation, thought the risk a good piece of business; to a fourth the risk 
did not appeal because of the large amount of demand deposits carried by the 
Trust Company; and the fifth was the company which refused because of the 
Kephart disclosures. One of the companies had been “hollering” to get off the 
old bond; evidently not because of the risk, but because of the amount it was car- 
rying, for it became a reinsurer of the new bond, though for a much reduced sum. 
Zwinggi was indiscriminate; his sole purpose was to sell reinsurance in the open 
market to any one who cared to buy. Reinsurance is bought and sold like any 
other commodity and the market varies daily. He as often succeeded as he was 
denied, and denied for reasons unrelated to the merits of the risk: each manage- 
ment had its own policies. Declinations had a variety of reasons. During the pre- 
vious four years, many of the companies had suffered severe losses in bank fail- 
ures in the west and declined for that reason; some were discontinuing, 
were retrenching. Some refused because their lines were full, and others just 
refused. A refusal was not a reflection. Not revealing was not concealing. And 
so the trade understood and the complainants understood. The disclosures of the 
Kephart investigation, which in the light of future events were of sinster signi- 
ficance, had faded away, and to have revived what had become innocuous would 
have seemed, at the time of the reinsurance, but hurtful gossip. Silence as to it, 
and nondisclosure that reinsurance had in some instances been declined, were not 
fraudulent concealments; nor was the failure to broadcast the reason for writing 
the new bond for $1,100,000 instead of $1,400,000 as first proposed. Sufficient re- 
insurance could not be obtained to warrant the latter figure, but there is no proof 
that the lack was due to a conscious material cause. The complainants knew of 
the change and remained, and its curiosity was not sufficiently aroused to inquire. 


\s to the bond: It was not a renewal of the same obligation. The old obligation 


had been satisfied and liability was at an end a month and a half before when the 
outgoing county treasurer paid over to the incoming treasurer the balance in his 
hands as required by the bond. With the new bond began a new risk to insure 
the funds of a new county treasurer. There was a new resolution by the county 
designating the Trust Company as depository of its funds during the term of the 
new treasurer, and a new application for a new bond seeking a new engagement. 
The insurance field had again to be canvassed for reinsurance: reinsurers knew 
that the requirement for depository insurance on the same fund was constant, that 


others 
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the major bond was periodic, that successive insurance had to be written, that 
sometimes it was written by the same and at other times by another surety com- 
pany, that reinsurance had to be obtained, and that it was promiscuously solicited. 
Here the major bondsman simply took on the risk a second time with the co-op- 
eration of the reinsurers. The bond was as original as if another company had 
taken on the risk for the new term. Zwinggi told Campbell of the first bond and 
the reason for the new one, and it made not the slightest impression upon him. 
It was not through inadvertence or a desire to conceal that he did not mention it 
in the conversation with Short; he did not think of it as an incident calling for a 
statement, and the practice of the trade sustains him. Faith in the sincerity of 
the complainants’ now vigorous protest, that had they known they would not have 
reinsured without inquiring, and that they always inquire if it is new or original 
insurance, 1s shaken by what actually occurred in the present case. When Short 
telephoned to Vreeland of the Fidelity, offering the reinsurance, he made no men- 
tion, nor did Vreeland make inquiry, whether the bond was a new risk or a re- 
newal. Ignoring at that time what is now so strenuously claimed as a prime fac- 
tor, indicates that inquiry was not the practice, and is significant that it was then 
regarded as of no concern or consequence. In fact, the whole trend of the evidence 
leaves the impression of immateriality of Zwinggi’s alleged representations or con- 
cealments until the disaster, and that they then bcame progressively important as 
the efforts to evade a just responsibility advanced. 

The defense of concealment of the disclosures of the Kephart investigation 
was before the United States Circuit Court of Appeals (Eighth Circuit) in Gen- 
eral Reinsurance Corp. v. Southern Surety Company, 27 F.(2d) 265, 271, in suits 
against four of the reinsurers on the present bond. Judge Booth’s opinion, con 
curred in by Judge Sanborn and Judge Miller, because of its pertinency, is quoted 
at length. He says: 

“The second broad question, and the most important one, which arises under 
the assignments of error, is-whether the surety company, in obtaining the reinsur- 
ance contract from the Independence Company, was guilty of wrongful and fraud- 


ulent concealment of material facts. Generally speaking, the same principles 
law as to false representations and concealments govern in reinsurance as in orig 
nal insurance. 24 Am. & Eng. Encyc. Law, p. 261; 33 C. J. § 723, p. 49; Sun 


Mutual Ins. Co. v. Ocean Ins. Co., 107 U. S. 485, 510, 1 S. Ct. 582, 27 L. Ed. 337: 
Phoenix Ins. Co. v. Erie Trans. Co., 117 U.S. 31Z 323, 6 S. Ct: 750, 29 L. Ed. 
~ BE, 

“The strictest good faith is required on the part of one seeking original in- 
surance, and also on the part of one seeking reinsurance. The duty exists on the 
part of each to disclose his knowledge of all material facts, wo § 723, 
7 Michie’s Eneve. of U. S. Rep. pp. 155, 156. The cases having to do with origi 
insurance are therefore of value in reinsurance cases. 





“In the leading case of Daniels vy. Hudson River Ins. Co., 12 Cush. (Mass 
416, 425, 59 Am. Dec. 192, the court said: 

“'The terms “misrepresentation” and “concealment” have a known and defi- 
nite meaning in the law of insurance: and it is that meaning and sense, in which 
we are to presume the parties intended to use them in their contract of insurance, 
unless there is something to indicate a different intent. ‘“Misrepresentation” 1s 
the statement of something as fact, which is untrue in fact, and which the assured 
states, knowing it to be not true, with an intent to deceive the underwriter, or 
which he states positively as true, without knowing it to be true, and which has a 
tendency to mislead, such fact in either case being material to the risk. “Cone: 
ment” is the designed and intentional withholding of any fact material to the risk, 
which the assured, in honesty and good faith, ought to communicate to the under- 
writer; mere silence on the part of the assured, especially as to some matter 01 
fact which he does not consider it important for the underwriter to know, is not 

be considered as such concealment.’ 


“In Johnson v. Ins. Co., 93 Wis. 223, 228, 67 N. W. 416, 417, the court said: 

““Where a policy is issued without any application by the assured, and with- 
out any questions being put to him as to matters material to the risk, and it con- 
tains a clause that it shall be void if any fact material to the risk is concealed by the 
insured, it will not be invalidated by the fact that the assured did not disclose such 
material facts, if he did not intentionally or fraudulently conceal them. Wood Ins. 





ener: 
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388; VankKirk vy. Insurance Co., 79 Wis. 627, 48 N. W. 798: Alkan v. Insurance 
Co., 53 Wis. 136, 10 N. W. 91; Dunbar v. Insurance Co., 72 Wis. 500, 40 N. W. 
y 

‘To the same effect see Clark v. Ins. Co., 40 N. H. 333, 77 Am. Dec. 721; 
Continental Ins. Co. vy. Ford, 131 S. W. 189, 140 Ky. 406; Conn. Fire Ins. Co. v. 
Colorado & Co., 116 P. 154, 50 Colo. 424, Ann. Cas. 1912C, 597. 

“In Cooley's Briefs on Insurance, vol. 2, p. 1206, the rule is stated: ‘The duty 
thus imposed on the applicant for insurance to disclose facts relating to the risk, 
s, of course, limited to the disclosure of facts known to him. He cannot be ex- 
pected to disclose facts of which he is ignorant’—citing numerous cases. 

“That the pivotal test is good faith is supported by the following cases: Union 
Mut. L. Ins. Co. v. Wilkinson, 13 Wall. 222, 230, 20 L. Ed. 617: Moulor v. Ameri- 
an Life Ins. Co., 111 U. S. 335, 345 [4 S. Ct. 466, 28 L. Ed. 447]; Stewart v. Wy- 
ming Ranch Co., 128 U. S. 383, 388, 9 S. Ct. 101, 32 L. Ed. 439; Miller v. Mary- 

nd Casualty Co. (C. C. A.) 193 F. 343: Mutual Life Ins. Co. v. Hurni Packing 

eee EF. OR (CC. C. AL By: 

“The same test is applied in actions for deceit. Fidelity & Deposit Co. v. 
Drovers’ State Bank, 15 F.(2d) 306 (C. C. A. 8); Pittsburgh L. & T. Co. v. North- 
ern Central Life Ins. Co. (C. C. A.) 148 F. 674. 

“Applying the foregoing principles to the facts as outlined above, we are of 
the opinion that there was no substantial evidence upon which to base a verdict of 
fraudulent concealment of material facts. It is, of course, conceded that, if the 
rust company or Bell was insolvent at the time of the making of the contract of 
reinsurance in February, 1924, or if it were true that Bell had been guilty of mis- 

' management and misuse of the public funds and falsification of the books of the 
rust company in 1922, such facts and each of them would be material to the 
isk under the reinsurance contract. It must be further conceded that if such 
facts were known to the surety company. and were concealed from the reinsuring 
ompany, a valid defense would exist in its favor. There was, however, no evi- 
dence that such facts, or any of them, were known to the surety company. The 
test is to be made as of the time of making the reinsurance contract. 

“At that time the financial condition of the trust company, as shown by its 
statement, was sound. It was doing a large and lucrative business. Its reputation 
where it was doing business was good. Mr. Bell’s financial standing was thought 
to be excellent. The mercantile reports on him were highly favorable. The only 
thing shown by the record which in any degree tends to offset all this is the 
knowledge by the surety company that some 18 months prior there had been an 
investigation by state authorities touching certain alleged mismanagement of state 
funds by the state treasurer in company with Bell. This report had been inves- 
tigated by the surety company, and the result of the investigation was such that the 
matter was dismissed from further consideration; and now in February, 1924, the 
surety company was about to become itself surety on a new bond of the trust com- 
pany for $1,100,000. All of the facts when considered together, we think, fail to 
‘urnish any substantial evidence of fraudulent concealment. 





it is contended that when Mr. Tompkins, in February, 1924, told Mr. 
ZN the agent of the surety company, about the letter which he (Tompkins) 
had written Mr. Cobb some 18 months prior, relative to Mr. Bell and the state 
asurer, this constituted notice of facts sufficient to put the surety company 
pon inquiry, and it then became the duty of the surety company to make an in- 
estigation, and, if such investigation had been made, the surety company would 
have learned that both the trust company and Bell were insolvent: that the surety 
mpany thus became charged with knowledge of the insolvency of both the trust 
ompany and Bell, and, being thus charged with that knowledge, it was guilty of 
rraudulent concealment in not disclosing it to the defendant. 
“The argument does not appear to us to be sound. In the final analysis it 
iseS One presumption upon another presumption. The first presumption is that, 
if the surety company had investigated, it would have obtained knowledge of the 
nsolvency of the trust company and of Bell. The second presumption is that, if 
the surety company failed to disclose such knowledge, it would be guilty of fraudu- 
t 


lent concealment. The second presumption, viz. of fraudulent concealment, 1s 
thus based upon the first presumption, of knowledge. But a presumption, in or- 
der to be valid, must be based upon facts, not upon another presumption. 9 Encyc. 
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of Evid. p. 880; United States v. Ross, 92 U. S. 281, 23 L. Ed. 707; Manning \ 
Ins. Co., 100 U. S. 693, 698, 25 L. Ed. 761; United States v. ae 132 U. S. 64, 
653, 10 S. Ct. 182, 33 L. Ed. 483; Looney v. R. Co., 200 U. 480, 488, 26 S. Ct 
303, 50 L. Ed. 564; Cunard S. S. Co. v. Kelley (C. C. A.) 126 F. 610, 615; Uhlman 
v. Brewing Co. (C. C.) 53 F. 485; U. S. F. & G. Co. v. [Des Moines Nat.] Bank, 
145 F. 273, 279 (C. C. A. 8); Vernon v. United States, 146 F. 121 (C. C. A. 8): 
Missouri, K. & T. Railway Co. vy. Foreman, 174 F. 377, 383 (C. C. A. 8): Smith 

Pennsylvania R. Co. (C. C. A.) 239 F. 103; Ringrose v. Sloane (D. C.) 266 F 
402; Atchison, T. & S. F. Ry. Co. v. De Sedillo, 219 F. 686, 689 (C. C. A. 8): 
Wagner v. United States, 8 F.(2d) 581, 586 (C. C. A. 8); In re Elias (D. GC) 
240 F. 448; Keen v. United States, 11 F.(2d) 260 (C. C. A. 8); Niederluecke 
United States, 21 F.(2d) 511 (C. C. A. 8). 

“Furthermore, we do not think that the statement of Tompkins to Zwinggi 
was sufficient to put the surety company upon inquiry. That statement did not re- 
late to a present situation, but to Tompkins’ letter, 18 months old, about a prior 
situation, and that situation which he had called attention to 18 months before, had 
been investigated at that time and dismissed from further consideration. There 
was nothing in the situation as it existed in February, 1924, that would incite the 
surety company to a new investigation. 

“It is further contended that a showing of fraudulent concealment was not 
necessary to constitute a defense, but that it was sufficient to show a mere non- 
disclosure of material facts w hich might have been known by the surety company. 
The reply to this contention is twofold: First, the answer of defendant setting up 
its defense expressly charges that the surety company was at the time in ‘posses- 
sion of the facts,’ and ‘fraudulently and intentionally concealed said facts from the 
defendant, well knowing that, if such facts had been disclosed, the defendant 
would have declined to reinsure any part of said risk, and intending thereby to 
deceive the defendant and induce it to participate in said risk.’ This plainly was 
a defense of fraudulent concealment, and not of mere nondisclosure. Secondly, we 
think that it was indispensable to a valid defense to show either intentional con- 
cealment of known material facts, or bad faith in refusing to ascertain such facts. 

“It is true that many of the older cases, especially those relating to marine 
insurance, support the doctrine contended for by plaintiff in error. But we think 
the more modern doctrine, especially as related to classes of insurance other than 
marine, makes good faith on the part of the insured a determining factor, except 
in those cases where specific questions have been asked and answered. An ex- 
haustive discussion of the change from the old rule in marine insurance to the 
modern rule in other classes of insurance, together with the reasons underlying 
the change, will be found in an opinion by present Chief Justice Taft, then Circuit 
Judge, in the case of Penn. Mut., etc., Ins. Co. v. Mechanics’, etc., Co. (C. C. A.) 


2 F. 413, 38 L. R. A. 33, a life insurance case. He sums up his discussion in the 
inte words: 


\ 


“ok # * We think the modern tendency, even of Massachusetts decisions, is to 
require that a nondisclosure of a fact not inquired about shall be fraudulent, be- 
fore vitiating the policy, and, as already stated, this view is founded on the better 
reason. The subject is by no means as clear, upon the authorities, as could be 
wished, and the text-writers find much difficulty in reconciling the cases.’ 

“In Elliott on Insurance the author states as follows (page 81) 

‘While the decisions are not uniform, there is high authority for the view 
that under modern conditions the concealment of a material fact through inadver- 
tence or mistake, and without fraudulent intent, will not invalidate a contract of 
insurance. ‘This tendency also appears by the enactment of statutes providing 
that false representations shall not invalidate the contract unless they increase 
the risk or are fraudulently made.’ ; 

“See. also, Northwestern S. S. Co. v. Maritime Ins. Co. (C. C.) 161 F. 166, 
178: Keatley v. Grand Fraternity (D. C.) 198 F. 264; El Dia Ins. Co. v. Sinclair 
(C. C. A.) 228 F. 833., 839, 840; Nat. Bank of Ashville v. Fidelity & Casualty Co. 

r New York (C. C. A.) 89 F. 819; Collins v. Iowa Mfrs.’ Ins. Co., 184 Iowa, 747, 
169 N. W. 199; Hall v. People’s Mut. Fire Ins. Co., 6 Gray (Mass.) 185; Bruns- 
wick-Balke-Collender Co. v. Northern Assur. Co., 142 Mich. 29, 105 N. W. 76; 
Boggs & Leathe v. American Ins. Co., 30 Mo. 63. es 

“It would serve no useful purpose, even if time and space would permit, for 
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us to review the large number of cases cited by plaintiff in error. Leaving out of 
consideration marine insurance cases, it is sufficient to say that in our judgment 
the best considered cases fall into one of the following classes: (1) Where in- 
sured, having actual knowledge of material facts, has intentionally failed to dis- 
close them truthfully. (2) Where insured, though not having actual knowledge of 
material facts, yet has intentionally, and in bad faith, refused to become acquaint- 
ed with the facts. In the instant case we think there was no substantial evidence 
showing either intentional concealment of known material facts or bad faith in re- 
fusing to ascertain such facts.” 

The prayer of the bill is denied. 

The Southern counterclaims for the reinsurance. The answer is that it is not 
entitled to recover because it defaulted in a condition upon which the reinsurance 
was written, that: “The amount of liability retained by the Reinsured (defendant) 
at its own risk on Principal (Trust Co.) while their agreement remains in force 
shall in no event be less than one hundred and fifty thousand dollars ($150,000) .” 

The first specification of the defense is that the Southern carried a risk of 
only $100,000 during a part of the year 1924, from August 20th to January, 1925. 
The Southern retained a $100,000 liability on the $1,100,000 bond, and, at the time, 
was liable on a bond for $125,000 to the Alleghany County Home for a Trust 
Company deposit, upon which its net liability was $75,000; it had reinsured for 
$50,000. That bond was written August 20, 1920, and the condition reads: 

“Whereas, the above bounden Carnegie Trust Company has been chosen de- 
pository for the said Alleghany County Home, of which Joseph G. Armstrong is 
Treasurer, and by reason thereof will receive into its hands divers sums of money, 
goods and chattels and other things the property of the said Alleghany County 
Home 

“Now the condition of this obligation is such, that if the said Carnegie Trust 
Company, its successors or assigns, at the expiration of the period for which it 
has been designated as depository, or at any time during such period upon re- 
quest to it made shall make and give unto such auditor or auditors as shall be 
appointed by the said Alleghany County Home, a just and true account of all 
such said sum or sums of money, goods, chattels and other things that have come 
nto its hands, charge or possession as depository of the said Alleghany County 
Home aforesaid and shall and do, pay and deliver over to its successors or any 
other person or corporation, duly authorized to receive the same, all such balances 
r sums of money, goods and chattels and other things which shall appear to be 

its hands and due from it to the said Alleghany County Home or Joseph H. 
Armstrong, its Treasurer, without any fraud or further delay, then this obligation 
is to be void, otherwise it is to remain in full force and virtue.” 

At the annual meetings of the Home held in January of 1921, 1922, 1923, and 
1924, the Trust Company was by resolution redesignated as depository, but no new 
bond was written, and there were no written renewals of the one that had been. 
The Southern, however, annually charged the annual premiums against its Pitts- 
burgh branch, and paid to its reinsurers their annual premiums. This carried the 
premium charges on the bond, and the premium payments to the reinsurers to 
\ugust 20, 1925. The parties to the bond treated the vearly designations as ex- 
tensions of the period mentioned in the bond, and the bond as a continuing ob- 
ligation so long as the Trust Company should be designated; so did the reinsur- 
ers on the bond and the Southern accounting card records the term of the bond as 
ndefinite. These facts testify, as one voice, to the binding force of the bond, and 
the Southern was estopped by its course of conduct from denying liability. It is 
upon the following circumstances that an hiatus in the lability is based. In Jan- 


uary, 1925, at the request of the Southern and by resolution of the Home, the 
$125,000 bond was exchanged for one of $75,000, and the Southern rebated the 
unearned premium on the old bond to its Pittsburgh branch and charged it with 
the premium on the new one, and accordingly readjusted the premium with its 
reinsurers. Due to an error of an employee in the Pittsburgh branch, who advised 
the home office that the old bond was canceled as of August 20, 1924, and the new 
ne written as of that date, the entire premium for the year, August, 1924-August, 
925 on the $125,000 bond was rebated and the readjustment with the reinsurer 
was made on that basis: but upon discovery, the error was corrected and the ad- 
justment was made as of January, 1925. That is all there is to that. The fact 
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that the Trust Company paid the Pittsburgh branch the annual premiums irreg- 
ularly is irrelevant to the claim of noncontinuity of the risk. The last payment 
was in December, 1923, which carried the premium to August 20, 1924, and the 
earned premium on the old bond, and that on the new one, stood as a charge upon 
the books of the Pittsburgh branch when the Trust Company failed in April, 
1925. It was a credit extended by the branch, to which it stood charged by the 
home offtce, and was as potent against the Southern as if the premium had, in 
fact, been paid to the branch. A further contention of an hiatus is that the South- 
ern’s liability on the $125,000 bond came to an end with the expiration of the last 
of the four yearly terms of Joseph C. Armstrong, mentioned in the bond as treas- 
urer of the Home, and upon the election of John B. Foster as his successor, in 
January, 1924, and that from then until the giving of the $75,000 bond in January, 
1925, the Southern’s promised liability of $150,000 “risk on principal” was but 
$100,000. This is not tenable. The term of the $125,000 bond was not coincident 
with the term of Armstrong and its continuity was not contingent upon the per- 
sonnel of the treasurer, for when Foster was elected, the Trust Company was 
again designated, and at that time its liability on the bond was current. The risk 
continued from designation to designation, irrespective of the term of the treas- 
urer 

The other specification of defense is that the $75,000 bond was not a risk for 
that sum because it contained this prevision: ‘Fourth—The Surety shall not be li- 
able for a greater proportion of the amount on deposit at the time of default here- 
under, after deducting therefrom the value of all collateral delivered by the Prin- 
cipal to or for the use of the Obligee to secure such deposit, than the amount of 
this bond bears to the aggregate amount of all valid and enforceable bonds, indem 
nity and collateral (other than collateral delivered by the principal as aforesaid) 
held by the Obligee at the time of such default and liable therefor.” 

The provision is part of the printed form of the bond. It was not known by 
the Southern that the Home had demanded of the Trust Company additional se- 
curity for an extraordinary deposit of $300,000, the proceeds of the sale of bonds, 
and that $300,000 of Carnegie Coal Company bonds were temporarily furnished 
until a surety bond could be substituted. The Home held the bonds when th 
Trust Company failed; what they were worth, if anything, does not appear in th: 
proofs. The Circuit Court of Appeals in the General Reinsurance Corp. Case, 
supra, disposed of this defense, which is adopted, in these few words: “* * * The 
contention of the plaintiff in error that risk of loss under the $75,000 bond was re- 
duced below the requisite amount by reason of the two provisions above mentioned 
in the bond is, we think, without merit. The amount of deposits which the ob- 
ligee in the bond might make with the trust company was not subject to the con- 
trol of the surety company; so that it was quite possible for the obligee to make 
at any time deposits with the trust company in such an amount that there would 
be a liability under the $75,000 bond to the full amount, notwithstanding the col- 
lateral and the other bond. It was the taking of the risk of such liability, and 
not the certainty that such liability would exist, that constituted the performance 
of its contract by the surety company. The provision of the reinsurance contract 
relative to the retention by the surety company of risk of loss did not increase 01 
diminish the risk of loss of the reinsuring companies. That provision was in re- 
ality simply to furnish evidence of good faith.” 

The Southern is entitled to recover on its counterclaim. 


TSO 
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MISCELLANEOUS 


INDEPENDENCE INDEMNITY CO. v. DREFUS. No. 5696. 
Circuit Court of Appeals, Sixth Circuit. May 6, 1931. 
49 Federai Reporter (2d) 599. 
1. INSURANCE. 

Provision requiring general agent to return commission on part of premium 
returned to insured limited commission to percentages of premiums earned by 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

INSURANCE. 
Insurer's cancellation of all policies in vicinity of necessitated agent’s return 
of commissions upon unearned portions of premium, under agency contract. 
Each of the policies issued through the general agent contained the 
usual clause to the effect that it might be canceled at any time by the 
company upon refund of pro rata premium for unexpired term of policy, 
while the general agency contract provided that general agent should 
return to the company the full commission on that part of any premium 
returned to the insured. 


(For other cases, see Insurance, Dec. Dig. § 84[2].) 

Appeal from the District Court of the United States for the Eastern Divi- 
sion of the Southern District of Ohio; Benson W. Hough, Judge. 

Action by the Independence Indemnity Company against Marcel Dreyfus. 
From an adverse judgment, plaintiff appeals. 

Reversed and remanded. 


John M. Vorys, of Columbus. Ohio (Vorys, Sater, Seymour & Pease, of 
Columbus, Ohio, and John L. Baker, of Philadelphia, Pa., on the brief), for 
appellant. 

Howard M. Jones, of Columbus, Ohio, for appellee. 

Before Moorman, Hicks, and Hickenlooper, Circuit Judges. 

Per CURIAM. 

Prior to the time of appellant's withdrawal from the Youngstown, Ohio, 
territory, appellee was its general agent in that locality. Each of the policies 
issued through appellee contained the usual cancellation clause to the effect that 
it might be canceled at any time by the company upon refund of the pro rata 
premium for the unexpired term of such policy. Clause 16 of the general agency 
contract provided: “The general agent will return to the company the full 
commission on the part of any premium returned to the insured.” The District 
Court held that this provision “was apparently intended to refer to the pre- 
miums returned to the insured through cancellation of his policy in the regular 
and due course of the transaction of the business under the agency contract,” 
and did not apply to the instant case, where all policies in force in Youngs- 
town and vicinity were cancelled because of unsatisfactory conditions affect- 
ing the risks in general. In this the District Court erred. 

[1, 2] The general intent of the agency contract, when read in connection 
with the admitted right of cancellation by the company, was that the agent’s 
commissions should be limited to the stated percentages of premiums earned 
(that is, received and retained) under the policies. Compare Milwaukee Me- 
chanics’ Ins. Co. v. Warren, 150 Cal. 346, 89 P. 93; National Union Fire Ins. 
Co. v. Nason, 21 Cal. App. 297, 131 P. 755; National Union Fire Ins. Co. v. Nevils, 
217 Mo. App. 630, 274 S. W. 503; Stone v. Hartford Ins. Co., 231 Ky. 264, 21 S. 
W. (2d) 281: American Ins. Co. v. Bean, 232 Ky. 111, 22 S. W. (2d) 426. A 
different rule is perhaps applicable when the insurance company becomes in- 
solvent and is thus unable to perform its contracts, instead of simply exercis- 
ing an acknowledged right of cancell: ition [Moren v. Ohio Valley Fire & Marine 
Ins. Co.'s Receiver, 224 Ky. 643, 6 S. W. (2d) 1091; Hay v. Union Fire Ins. Co., 
167 N. C. 82, 83 S. E. 241, Ann. Cas. 1916A, 1129], or where the agency contract 
is silent as to the agent's obligation to make return. See Reed v. Union Cen- 
tral Life Ins. Co., 21 Utah, 295, 61 P. 21; Garfield, Adm’r, v. Rutland Ins. Co., 
69 Vt. 549, 38 A. 235: Chicago Life Ins. Co. v. Robertson, 165 Ky. 217, 176 S. 
W. 1010; and compare American Steam Boiler Ins. Co. v. Anderson, 130 N. Y. 








~~ 
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134, 29 N. EF. 231. But we are unable to see any distinction in law between the 
cancellation of all policies within a given territory because of unsatisfactory 
conditions affecting all risks in such territory, and the cancellation of but cer- 
tain policies because of conditions affecting the risk only as regards those poli- 
cies. In either ever.t the agent’s compensation is limited to commissions upon 
the several portions of the premiums earned before cancellation, and the agent 
is under expressly defined obligation to return to the company the commissions 
computed upon the unearned portions of the premiums which had theretofore 
been retained. 

The judgment of the District Court is accordingly reversed, and the cause 
is remanded for a new trial. 


STATE v. FIREMEN’S FUND INS. CO. 3 Div. 944. 
Supreme Court of Alabama. May 28, 1931. 
134 Southern Reporter 858. 

1. COURTS. 

State Supreme Court accepts United States Supreme Court’s decision on 
federal question 

(For other cases, see Insurance, Dec. Dig. § 97[1].) 
2. INSURANCE. 

_ Statute requiring foreign insurance companies to make as large deposits 
of securities and pay as much taxes, etc., as required of Alabama companies by 
laws of such foreign companies’ states, held unconstitutional (Code 1923, § 8363). 

(For other cases, see Insurance. Dec. Dig. § 19.) 


Appeal from Circuit Court. Montgomery County: Walter B. Tones, Tudg« 

Suit by the State of Alabama against the Firemen’s Fund Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. 

Affirmed 

Thos. FE. Knight, Atty. Gen., and A. A. Evans, Asst. Atty. Gen., for the State 

Steiner, Crum & Weil, of Montgomery, for appellee. 

SAYRE, J 

Appellee is a corporation chartered under the law of the state of California 
nd doing business in this state. The complaint in this case alleges (we quote 
so much of count B of the complaint as is necessary to an understanding of 
the question involved), quoting the statute of California: 

“Nineteen Hundred and Twenty-four edition .of the California Insurance 
Laws, Political Code, page 49, section 623. The commissioner must require every 
company now transacting or proposing to transact insurance business by agent 
or agents in this state (California), before commencing such business to file 
in his office a bond in favor of the people of the state of California, to be signed 
by the company as principal, with two sureties, to be approved by the commis- 
sioner in the penal sum a twenty thousand dollars, the condition of such bond 
to be as follows: (1) The company and its agents will pay all state, county and 
municipal property and license taxes, in the manner and at the time prescribed 
by law; (2) That the company named therein will conform to all the provisions 

f the revenue and other laws made to govern them; (3) and that the company 
will promptly pay all fees, assessments, taxes, penalties and fines that may be 
laid upon or against such company. Such bonds may be sued on in the same 
manner and shall be subject to the same rules governing official bonds, except 
hat such bonds may be made applicable alike to the first and all subsequent 
icense periods for which renewals of certificates of authority are issued. Any 
insurance company inay deposit with the insurance commissioner, in lieu of such 
bond, securities of the kind and character set forth in section four hundred 
twenty-one of the Civil Code of the state of California, in the sum of twenty 
thousand dollars and shall be held in trust by the insurance commissioner for 
the fulfilment of the terms and conditions above set forth. Such securities may 
be withdrawn at any time and new securities of equal value deposited in leu 
thereof, and may be withdrawn whenever a bond is filed as provided in this 
section 





ly 


“Political Code, page 1030, section 3664b. Every insurance company or asso- 
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ciation doing business in this state shall annually pay to the state a tax of two 
and sixty hundredths per cent upon the amount of the gross premiums and 
reinsurance in companies or associations authorized to do business in this state; 
provided, that there shall be deducted from said two and sixty hundredths per 
cent upon the gross premiums the amount of any county and municipal taxes 
paid by such companies on real estate owned by them in this state. This tax 
shall be in lieu of all other taxes and licenses, state, county and municipal, upon 
the property of such companies, except county and municipal taxes on real 
estate, and except as otherwise provided in the constitution of this state: 
provided, that when by the laws of any other state or country, any taxes, fines penal- 
ties, licenses, fees, deposits of money, or of securities, or other obligations or pro- 
hibitions are imposed on insurance companies of this state, doing business in such 
other state or country, or upon their agents therein, in excess of such taxes, fines 
penalties, licenses, fees, deposits of money, or of securities, or other obligations or 
prohibitions, imposed upon insurance companies of such other state or country, so 
long as such laws continue in force, the same obligations and prohibitions of what- 
soever kind must be imposed by the insurance commissioner upon insurance com- 
panies of such other state or country doing business in this state; that the de- 
tendant is now licensed to do and does a fire insurance business in this state and 
was so licensed to do and did a fire insurance business in this state during the 
years 1929 and 1928, and prior thereto; that the defendant has now established 
and has had established during these years of its operations in the state an agency 
or agencies through which it has operated its said fire insurance business; that 
plaintiff, the state of Alabama, does not require from similar companies 
of other states of the United States for similar purposes, any deposit of securities in 
this state; that plaintiff, the State of Alabama, charges fire insurance companies of 
other states operating in this state a tax of one and one half per cent; that the de- 
posit of bond or securities in the sum of Twenty Thousand Dollars ($20,000.00) re- 
quired by the state of California for a fire insurance company of this state seeking 
admission to that state is Twenty Thousand Dollars ($20,000.00) in excess of 
any such requirement of this state from similar companies of other states for 
similar purposes and the requirement of two and six tenths per cent tax by 
California from fire insurance companies of this state is one and one tenth 
per cent in excess of the tax rate required by this state from fire companies of 
other states. And the plaintiff further avers that by reason of the above quoted 
insurance laws of the state of California, the home state of the defendant, the 
defendant comes within the retaliatory insurance law of Alabama as set forth 
in Code section 8363 and owes the plaintiff as a privilege tax in advance for 
the business of the year 1929, based on defendant's business of the year in 1928 
in Alabama, as required by the law of this state, the sum of,” etc. 


Section 8363 of the Code of this state provides: “Whenever the existing 
or future laws of any other state of the United States shall require of the in- 
surance companies incorporated by, or organized under, the laws of this state, 
or the agents thereof, any deposit of securities in such state for the protection 
of policy holders, or otherwise, greater than the amount required for similar 
purposes from similar companies of other states by the then existing laws of 
this state, then, in every such case, all companies of such states establishing 
or having heretofore established an agency or agencies in this state, shall make 
the same deposits for a like purpose with the treasurer of the state, and shall 
pay into the treasury of this state the taxes, fines, penalties, license fees, or 
otherwise, an amount equal to the amount of such charges and payments im- 


— a the law of such state upon companies of this state and the agents 
thereof.” 


The complaint seeks to charge appellee with the amount claimed for the 
reason that it has failed to make the deposit required by section 8363, and has 
failed to pay into the treasury of this state the amount prescribed thereby. The 
duty to make such deposit and payment with and to the treasurer of his state 
is predicated upon the fact that such deposit and payment are necessary to 
equalize the burdens imposed upon insurance companies doing business in this 
state and in California, such burdens in the last-named state being greater than 
those imposed by the statute of this state; the situation, in the absence of sec- 
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tion 8363, being that an insurance company chartered and domiciled in this state 
and doing business in California is subjected to greater burdens in that state 
than is such company chartered and domiciled in California and doing business 
in this state. 

The question here presented is identical in every essential particular with 
that considered in Clark v. Port of Mobile, 67 Ala. 217, in which it was held 
that the necessary and practical effect of the statute, then in every substantial 
particular the same as it is now, was to auhorize the Legislature of the state 
f California to fix the amount of the license tax to be required by this state 
of insurance companies, organized under the laws of that state and doing busi- 
ness in Alabama, and thereby in effect legislating for this state; that is, fixing 
by law the amount which this state shall demand of California corporations 
for doing business in this state. This cannot be, for, as the court said in the 
case to which we have referred, if the lawmaking power of California should 
modify, amend, or repeal its revenue law in the respect here pertinent, ipso 
facto such legislation would modifyy, amend, or repeal the law of this state 
“This.” said the court in that case, “cannot be, for it would be confiding to a 
foreign jurisdiction that legislative discretion which the General Assembly of 
\labama are constitutionally bound to exercise themselves, and which they can- 
not delegate or commit to another.” That case was approved by the Court of 
Appeals of Kentucky in Western & Southern Life Ins. Co. v. Commonwealth, 
133 Ky. 292, 117 S. W. 376, 378, in which the court said: “To allow one person 
to be taxed at one rate and another at a different rate, not because of any 
other fact than to retaliate for the mode in which a corporation of this State 
is taxed in some other state, is to lose sight entirely of the fundamental idea 
of equality in the public burdens aimed at in our Constitution.” 

Clark v. Port of Mobile, supra, was decided in 1880, and in effect eliminated 
section 1440 from the Code of that date. Nevertheless the same section appeared 
as section 2595 of the Code of 1896, having been reenacted as section 20 of the 
Act of February 18, 1897, entitled an act “To regulate the business of insurance 
in the State of Alabama.” Acts, p. 1377. This re-enactment, we infer, resulted 
from consideration of the decision of the New York Court of Appeals. reported 
in People v. Fire Ass’n of Philadelphia, 92 N. Y. 311, 44 Am. Rep. 380, and its 
approval by the Supreme Court of the United States. It is what is commonly 
referred to as “retaliatory legislation.” Such legislation, expressed in the stat- 
ute of New York in terms very similar to the section of our Code, was upheld 
in that case, and so in several states, as is shown at pages 745, 746 of 49 A. 1, 
R. On a writ of error, the decision in the last-mentioned case, People v. Firs 
Ass'n of Philadelphia, 92 N. Y. 311. 44 Am. Rep. 380, was affirmed bv the Su 
preme Court of the United States in Fire Association of Philadelphia v. New 
York, 119 U. S. 110. 7 S. Ct. 108, 113, 30 L. Ed. 342, in which the court said: 
“The state, having the power to exclude entirely, has the power to change the 
conditions of admission at any time for the future, and to impose as a condi- 
tion the payment of a new tax, or a further tax, as a license fee.” In that case 
the court, noting that the Court of Appeals of New York had decided the federal 
question involved against the insurance company, said: “If the court had de 
cided in its favor any one of the other questions which went to the whole cause 
of action, there would have been no necessity for considering the federal ques 
tion.” And we note that this court in its discussion of the questions raised i 
Clark v. Port of Mobile, supra, makes no reference to the limitations imposed 
upon legislation of the state by the Federal Constitution. The discussion of 
constitutional inhibition there to be found relates to the necessity of equality as 
hetween the taxation of the property of individuals and corporations. | 





But in the later case of Hanover Fire Ins. Co. v. Harding, 272 U. S. 494, 
47 St. Ct. 179, 185, 71 1. Ed. 372 (reported in 49 A. L. R page 713, as Hanover 
Fire Ins. Co. v. Carr), decided November 23, 1926, all questions concerning the 
constitutional validity of retaliatory statutes such as we consider in this cas« 
were foreclosed by the opinions of the Supreme Court of the United States. 
The court, considering a statute of the state of Illinois. said: “But an occupa- 
tion tax imposed upon 100 per cent. of the net receipts of foreign insurance com- 
panics admitted to do business in Illinois is a heavy discrimination in favor of 


| 
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y 





Mise.| Morehead vy. Reem et al. (National Bank of Commerce, 857 
Garnishee ) 


domestic insurance companies of the same class and in the same business which 
pay only a tax on the assessment of personal property at a valuation reduced 
to one-half of 60 per cent., of the full value of that property. It is a denial of 
the equal protection of the laws [citing numerous cases]. * * * One argument 
urged against our conclusion is that the relation of a foreign insurance company 
to the state which permits it to do business within its limits is contractual, and 
that by coming into the state and engaging in business on the conditions imposed 
it waives all constitutional restrictions and cannot object to a condition or law 
regulating its obligations even though as a statute operating in invitum it may 
be in conflict with constitutional limitations. This argument cannot prevail, in 
view of the decisions of this court in well-considered cases”—citing the cases. 

[1, 2] We accept, of course, the decision of the Supreme Court of the 
United States as to a federal question. We are of opinion also that the decision 
of this court in Clark v. Port of Mobile, supra, is sound for reason there 
assigned. It would be an anomaly, to say the least, if insurance companies, 
coming from forty-seven states, each having its own system of taxation by which, 
it may be, the requirements of the state are in excess of, or, for that matter, 
less than, the requirements of this state, should be required, or have the right, 
to do business in this state upon the same terms and conditions as in the states 
of their incorporation. There could be no equal protection of the law in an 
arrangement of that sort. 

The judgment is affirmed. 

Anderson, C. J., and Gardner, Thomas, Bouldin, Brown and Foster, JJ., 
concur 


MOREHEAD vy. REEM et al. (NATIONAL BANK OF COMMERCE, 
Garnishee). No. 10. 
Supreme Court of Michigan. June 1, 1931. 
236 Northwestern Reporter 802. 
1. INSURANCE. 
Rights of parties to action for commissions on life insurance policies must 
be determined by referee to their contract. 
(For other cases, see Insurance, Dec. Dig. § 84[2].) 
2. INSURANCE. 
One resigning insurance agency before application for and issuance of life 
insurance policy veld not entitled to commission thereon. 
(For other cases, see Insurance, Dec. Dig. § 84[2].) 
3. INSURANCE. 
One resigning insurance agency and releasing right to future commissions 
could not recover commission on policy subsequently issued from insurer’s branch 
manager and another under agreement with latter. 


(For other cases, see Insurance, Dec. Dig. § 84[2].) 

Appeal from Circuit Court, Wayne County; Glenn A. Warner, Judge. - 

Action by Orda H. Morehead against Guy A. Reem, and another, in which 
the National Bank of Commerce was garnisheed. Judgment for plaintiff, and 
defendants appeal. 

Reversed. 

Argued before the Entire Bench. 

Max Kahn, of Detroit (L. V. Pylkas and Ned E. Mellen, both of Detroit, 
of counsel), for appellant Guy A. Reem. 

Harry J. Lippman, of Detroit, for appellee. 

Porter, J. 
__ Plaintiff sued defendants to recover commissions claimed to be due him on 
life insurance policies written on the life of Charles S. Mott of Detroit, Mich. 
Plaintiff entered into a contract with the Detroit branch manager of the Canada 
Life Assurance Company at Detroit, Mich., July 30, 1924, to take effect August 
1, 1924, whereby plaintiff was to act as a life insurance agent. Plaintiff's contract 
with the Detroit mangaer of the Canada Life Assurance Company ‘provided that 
“during the continuance of this contract renewal commissions shall be allowed the 
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agent on the renewal premiums,” etc. “Either party hereto may terminate. this 
agreement by giving to the other ten days’ notice in writing to that effect.” 

In the fall of 1925 defendant Galbraith made contact with Mr. Charles S. 
Mott, and Mr. Mott became interested in the Canada Life Assurance Company, 
and it is possible what plaintiff did in connection with Mr. Mott’s interest had 
something to do with what Mott eventually did in applying for insurance. Plain- 
tiff and defendant Galbraith were working together. They thought they might 
procure a policy from Mr. Mott, and October 15, 1925, defendant Galbraith wrote 
plaintiff: “I wish to acknowledge your participation in the Mott case to the 
extent of 62%% of all commissions payable to me, cither now or hereafter, on 
said case.” This arrangement related to the division of commissions between de- 
fendant Galbraith and plaintiff. On January 8, 1926, plaintiff and defendant Gal- 
braith had concluded to sever their working arrangements and plaintiff to sur- 
render his agency with the Canada Life Assurance Company. On that date, Janu- 
ary 8, 1926, Galbraith wrote a letter to the manager of the Canada Life Assur- 
ance Company at Detroit furnishing a copy thereof to plaintiff, which letter 
stated: 

“It is my understanding that any business written on the life of Mr. C. S. 
Mott, by yourself or Mr. Morehead or myself, shall be divided as follows: 

“Guy A. Reem—50% 

“A. L. Galbraith—33144% 

“O. H. Morehead—16*4% 

“Will you kindly verify and acknowledge the above.” 

It does not appear that defendant Reem, who was then manager of the 
Canada Life Assurance Company at Detroit, ever acknowledged the receipt of 
this letter or made any written agreement as to what the basis of division of 
commission might be. No commission was due at that time. Defendant Galbraith 
and plaintiff were only speculating on a division of what the future might bring 
forth, 

March 4, 1926, plaintiff left the employ of the Canada Life Assurance Com- 
pany. 

March 27, 1926, defendant Reem wrote plaintiff: 

“This letter will serve as acceptance for your resignation, tendered to be- 
come effective March 8, 1926, thereby cancelling your contract with the Canada 
Life Assurance Company dated July 30th, 1924.” 

March 31, 1926, plaintiff wrote to defendant Reem: 

“In view of the fact that I have severed my connections with the Canada 
Life Assurance Company, I beg to advise you that the understanding and ar- 
rangement outlined in my letter to you of January 8, 1926, copy of which I sent 
to Mr. A. L. Galbraith, between Mr. Galbraith and myself, is hereby terminated 
and cancelled. 

“T release, in its entirety, any future interest I may have in all of the 
following cases,” naming them and including that of C. S. Mott. 

Defendant claims, by reason of plaintiff having terminated his contractual 
relations with the Canada Life Assurance Company, he has no right to com- 
missions on business applied for and written thereafter, and plaintiff's right to 
commissions on renewals ceased. 

j1] “The rights of the respective parties here are to be determined by refer 
ence to the contract which they adopted to fix and regulate them. This would 
be so in any case of a contract fixing and defining the rights of the parties 
thereto.” Scott v. Travellers’ Ins. Co., 103 Md. 69, 63 A. 377, 378, 7 Ann. Cas. 1166. 

“The right to compensation is associated with a continuance of services, and 
the compensation is the agreed measure of their value. When the policy first issues, 
the per centum specified becomes due, and on each renewal the reduced per 
centum is allowed. Very manifestly the scope of the agreement conferring the 
authority is to provide the measure of remuneration for what the agent may do 
while he remains such, and no further. He was not to be paid for renewals after- 
wards made, unless participated in by him while in possession of authority to 
renew. Although renewals are the consequence of the original contract of in- 
surance, and in this particular beneficial to the company, yet the full compensa- 
tion given and accepted for this service is the twenty-five per centum on the sum 
received, provided in the contract which creates the agency and regulates its 
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terms.” North Carolina State Life Insurance Co. vy. Williams, 91 N. C. 69, 49 
Am. Rep. 637. 


“The agent, having the right to receive commissions only so long as_ the 
contract continued in force, and it having been annulled, was without right to 
any commissions on renewal premiums after the date of the termination of his 
contract of agency.” Security Life Ins. Co. of America v. McCray, 124 Ark. 202, 
186 S. W. 819, 820. 

“The authorities are overwhelming that such provisions, standing alone, de- 
prive an agent of any right to commissions on renewal premiums paid after the 
termination of his agency.” Fidelity & Deposit Co. of Maryland v. Washington 
Life Ins. of New York (D. C.) 193 F. 512, 513. 

“Tt is now well settled by the great weight of authority that stipulations in 
contracts of insurance agency similar to those in the contracts sued upon de- 
prive the agent of any right to commission on renewal premiums paid after the 
termination of his agency. Such was the holding in Fidelity & Deposit Co. v. 
Washington Life Insurance Co. (D. C.) 193 F. 512, cited in our original opinion, 
which gives quite a full citation of the authorities upon that question up to that 
time. The cases upon this subject are digested in a note under Walker vy. Insur- 
ance Co., 80 N. J. Law, 342, 79 A. 354, 35 L. R. A. (N. S.) 153, Ann. Cas. 1912A, 
526, and in the recent case of Locher v. Insurance Co., 200 Mo. App. 659, 208 
S. W. 862. Also see the following texts: 16 A. & E. Encye. of Law (2d Ed.) 
919; 22 Cyc. 1441; 14 R. C. L. 869.” American Nat. Ins. Co. v. Teague (Tex. 
Com. App.) 239 S. W. 604. 

2, 3] It is apparent the contact between the Canada Life Assurance Com- 
pany and Mr. Mott, when first made, was made through the defendant Galbraith, 
but neither plaintiff nor Galbraith were able to procure an application from Mr. 
Mott or deliver to him an acceptable policy. Plaintiff left the Canada Life As- 
surance Company March 4, 1926. He ceased to represent the company thereafter. 
He would not be entitled to compensation from the insurance company by way 
of commissions on a policy subsequently written by it even though it appeared 
he was the efficient means of consummating the bargain. It did not so appear 
in this case. Odinarily a principal pays an agent for results, not atempts; fot 
business, not prospects. At no time during the plaintiff's employment by the 
insurance company was Mr. Mott ready and willing to take insurance. He did, 
after plaintiff left the employ of the company, make an application through de- 
fendant Reem in March, 1926, for a policy of insurance. The insurance company 
refused to issue a policy at the usual and ordinary rate, but insisted upon charg- 
ing a higher or raised rate on the policy of $210,000. Mr. Mott refused to ac- 
cept the policy or to pay the raised rate thereon. Subsequently, through de- 
fendant Reem and others, a new arrangement was made whereby the Canada 
Life Assurance Company wrote a policy of $50,000 on Mr. Mott at its standard 
or ordinary rates. The other $150,000 was placed in the New England Mutual 
Life Insurance Company, and the Equitable Life Assurance Company of New York, 
and Mr. Reem received a commission thereon and divided it with defendant Gal- 
braith and Mrs. Howland, who had assisted in some statistical work done in procur- 
ing the Mott application. We must hold that plaintiff, at the time the application 
was procured and the policy written, was not the agent of the company. He did not 
produce the business. Mr. Mott, conceding his ability to take the policy at any time, 
was never ready or willing to do so upon any terms and conditions agreed upon be- 
tween the plaintiff and Mr. Mott or between the Canada Life Assurance Company 
and Mr. Mott. The Canada Life Assurance Company never accepted Mr. Mott’s ap- 
plication as made, nor did it issue a policy thereon aceptable by him as applied 
for. There was no liability to plaintiff by the Canada Life Assurance Company, 
not only because of the termination of the contract ef agency, but because he 
did not consummate or close a deal with Mr. Mott. The question then is whether 
there is any liability to plaintiff from defendants. If so, such liability must 
rest on contract which must under the statutes in force be in writing and signed 
by the party to be charged, and it must likewise be based upon a valuable con- 
sideration. Whatever defendant Galbraith’s arrangements with plaintiff may have 
been, it does not appear that Mr. Reem ever signed anything whereby he 
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acknowledged any indebtedness to plaintiff. It is true Galbraith and plaintiff, as 
between themselves, sought long before Mr. Mott made application for insurance, 
to divide the prospective profits on profitable business, the acquiring of which 
depended upon contingencies which might or might not ultimately happen. 

It does not appear that Reem participated in this division by plaintiff and 
Galbraith of elusive profits or agreed to pay percentages of commissions on the 
basis thereof or upon any other basis than plaintiff's agency contract with the 
Canada Life Assurance Company with which he had severed connection before 
the application was made. Plaintiff was leaving the company, dissolving any busi- 
ness relations he had with it. He was likewise dissolving any relationship which 
may have existed between himself and Galbraith. No right to recover for com- 
missions on the Mott business had accrued to him during the time he was agent 
of the company, and none could accrue to him under his contract thereafter. 
After plaintiff left the company, before the commission on the Mott business 
accrued, plaintiff in writing released his right to all future commissions, and thus 
barred himself from a right to recover in this case. 

Judgment reversed, no new trial ordered. 

3utzel, C. J., and Clark, McDonald, Sharpe, North, Fead, and Wiest, JJ., 
concur. 





